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AGREEMENT TO REINSTATE AND AMEND CONTRACT FOR PURCHASE 
OF SERVICES DATED 5/2/2019 

 
This Amendment to Contract for Purchase of Services (“Amendment”) shall become effective as 

of the date of final signature by the City by and between Cummins Inc. and City of Madison for the 
purposes of amending the Original Contract (hereinafter defined) and extend its term through December 
31, 2028 
 

RECITALS 
 

WHEREAS, the parties identified above are parties to the Contract for Purchase of Services, for 
the sale and purchase of power generation goods and services, effective 5/2/2019 (“Original Contract”); 
and 
 

WHEREAS, the Original Contract expired on December 31, 2023 but the parties have continued 
to perform their respective obligations under that contract and now desire to reinstate it and  amend the 
Original Contract for purposes of extending the services through the end of 2028 and establishing 
pricing therefore as described in the new quote, as follows; 
 

AMENDMENT 
 

NOW, THEREFORE, In consideration of the mutual promises and covenants set forth herein and 
in the Original Contract, and for other good and valuable consideration, the receipt, adequacy and legal 
sufficiency of which are hereby acknowledged, the parties mutually agree to reinstate and amend the 
Original Contract as follows: 

 
1. Section 3 of the Contract is hereby amended by: 

A. deleting the present section 3 in its entirety and replacing it as follows: 
 

3. SCOPE OF SERVICES AND SCHEDULE OF PAYMENTS. 
Contractor will perform the following services and be paid according to the following 
schedule(s) or attachment(s):  
 
Attachment 1: Planned Maintenance Proposal dated 1/18/2024 Quote 214603. 
 
Order of Precedence: In the event of a conflict between the terms of this Contract for 
Purchase of Services and the terms of any document attached or incorporated herein, the 
terms of this Contract for Purchase of Services shall control and supersede any such 
conflicting term. 
 
B. The parties further agree to replace the attachments listed in Section 3 of the 
Original Contract with Attachment 1 attached hereto (new quote for 2024-2028.)  

 
2. Section 4 of the Contract is hereby amended as follows: 

 
4. TERM AND EFFECTIVE DATE. 
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This Contract shall become effective upon execution by the Mayor, (or the Purchasing 
Agent, if authorized) on behalf of the City of Madison, unless another effective date is 
specified in the Attachment(s) incorporated in Section 3.  Notwithstanding the foregoing, 
the parties expressly agree that all terms and conditions of this Contract shall apply to any 
work performed as of January 2, 2019.  The term of this Contract shall be from January 2, 
2019 through December 31, 2028.   

 
3.  Section 13 of the Original Contract is REPLACED in its entirety with the following: 

 
 

13. AFFIRMATIVE ACTION. 
 
A. The following language applies to all contractors employing fifteen (15) or more employees (MGO 39.02(9)(c): 
 
The Contractor agrees that, within thirty (30) days after the effective date of this Contract, Contractor will provide to the City of Madison 
Department of Civil Rights (the “Department”), certain workforce utilization statistics, using a form provided by the City. 
 
If the Contract is still in effect, or if the City enters into a new Agreement with the Contractor, within one year after the date on which 
the form was required to be provided, the Contractor will provide updated workforce information using a second form, also to be 
furnished by the City. The second form will be submitted to the Department no later than one year after the date on which the first 
form was required to be provided. 
 
The Contractor further agrees that, for at least twelve (12) months after the effective date of this Contract, it will notify the Department 
of each of its job openings at facilities in Dane County for which applicants not already employees of the Contractor are to be 
considered. The notice will include a job description, classification, qualifications, and application procedures and deadlines, shall be 
provided to the City by the opening date of advertisement and with sufficient time for the City to notify candidates and make a timely 
referral. The Contractor agrees to interview and consider candidates referred by the Department, or an organization designated by 
the Department, if the candidate meets the minimum qualification standards established by the Contractor, and if the referral is timely. 
A referral is timely if it is received by the Contractor on or before the date stated in the notice. 
 
The Department will determine if a contractor is exempt from the above requirements (Sec. 13.A.) at the time the Request for 
Exemption in 13.B.(2) is made. 
 
B.  Articles of Agreement, Request for Exemption, and Release of Payment:  

The “ARTICLES OF AGREEMENT” beginning on the following page, apply to all contractors, unless determined to 
be exempt under the following table and procedures: 

 

NUMBER OF EMPLOYEES LESS THAN $50,000 
Aggregate Annual Business with the City* 

$50,000 OR MORE 
Aggregate Annual Business with the City* 

14 or less Exempt** Exempt** 

15 or more Exempt** Not Exempt 

*As determined by the Finance Director **As determined by the Department of Civil Rights 
 

(1) Exempt Status: In this section, “Exempt” means the Contractor is exempt from the Articles of Agreement in section 
13.B.(5) of this Contract and from filing an Affirmative Action plan as required by Section IV of the Articles of Agreement. 
The Department of Civil Rights (“Department”) makes the final determination as to whether a contractor is exempt. If the 
Contractor is not exempt, sec. 13.B.(5) shall apply and Contractor shall select option A. or B. under Article IV therein and 
file an Affirmative Action Plan. 
 
(2) Request for Exemption – Fewer Than 15 Employees: (MGO 39.02(9)(a)2.) Contractors who believe they are 
exempt based on number of employees shall submit a Request for Exemption on a form provided by the Department within 
thirty (30) days of the effective date of this Contract.  
 
(3) Exemption – Annual Aggregate Business: (MGO 39.02(9)(a)c.): The Department will determine, at the time this 
Contract is presented for signature, if the Contractor is exempt because it will have less than $50,000 in annual aggregate 
business with the City for the calendar year in which the contract is in effect. CONTRACTORS WITH 15 OR MORE 
EMPLOYEES WILL LOSE THIS EXEMPTION AND BECOME SUBJECT TO SEC. 13.B.(5) UPON REACHING $50,000 
OR MORE ANNUAL AGGREGATE BUSINESS WITH THE CITY WITHIN THE CALENDAR YEAR, BEGINNING IN 2019. 
 
(4) Release of Payment: (MGO 39.02(9)(e)1.b.) All non-exempt contractors must have an approved Affirmative 
Action plan meeting the requirements of Article IV below on file with the Department within thirty (30) days of the effective 
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date of this Contract and prior to release of payment by the City. Contractors that are exempt based on number of employees 
agree to file a Request for Exemption with the Department within thirty (30) days of the effective date and prior to release 
of payment by the City. 
 
(5) Articles of Agreement: 

 
ARTICLE I 

 
The Contractor shall take affirmative action in accordance with the provisions of this Contract to ensure that applicants are employed, 
and that employees are treated during employment without regard to race, religion, color, age, marital status, disability, sex, sexual 
orientation, gender identity or national origin and that the employer shall provide harassment-free work environment for the realization of 
the potential of each employee. Such action shall include, but not be limited to, the following: employment, upgrading, demotion or 
transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation and selection for training 
including apprenticeship insofar as it is within the control of the Contractor. The Contractor agrees to post in conspicuous places available 
to employees and applicants notices to be provided by the City setting out the provisions of the nondiscrimination clauses in this Contract. 
 

ARTICLE II 
 
The Contractor shall in all solicitations or advertisements for employees placed by or on behalf of the Contractors state that all qualified 
or qualifiable applicants will be employed without regard to race, religion, color, age, marital status, disability, sex, sexual orientation, 
gender identity or national origin. 

 
ARTICLE III 

 
The Contractor shall send to each labor union or representative of workers with which it has a collective bargaining Agreement or other 
Contract or understanding a notice to be provided by the City advising the labor union or workers representative of the Contractor's equal 
employment opportunity and affirmative action commitments. Such notices shall be posted in conspicuous places available to employees 
and applicants for employment. 
 

ARTICLE IV 
 

(This Article applies to non-public works contracts.) 
 
The Contractor agrees that it will comply with all provisions of the Affirmative Action Ordinance of the City of Madison (MGO 39.02) 
including the Contract compliance requirements. The Contractor warrants and certifies that one of the following paragraphs is true (check 
one): 
 

 A. Contractor has prepared and has on file an affirmative action plan that meets the format requirements of Federal Revised Order 
No, 4, 41 CFR part 60-2, as established by 43 FR 51400 November 3, 1978, including appendices required by City of Madison 
ordinances or it has prepared and has on file a model affirmative action plan approved by the Madison Common Council. 

 B. Within thirty (30) days after the effective date of this Contract, Contractor will complete an affirmative action plan that meets the 
format requirements of Federal Revised Order No. 4, 41 CFR Part 60-2, as established by 43 FR 51400, November 3, 1978, 
including appendices required by City of Madison ordinance or within thirty (30) days after the effective date of this Contract, it will 
complete a model affirmative action plan approved by the Madison Common Council. 

 C.  Contractor believes it is exempt from filing an affirmative action plan because it has fewer than fifteen (15) employees and has 
filed, or will file within thirty (30) days after the effective date of this Contract, a form required by the City to confirm exempt status 
based on number of employees. If the City determines that Contractor is not exempt, the Articles of Agreement will apply. 

 D. Contractor believes it is exempt from filing an affirmative action plan because its annual aggregate business with the City for the 
calendar year in which the contract is in effect is less than fifty thousand dollars ($50,000), or for another reason listed in MGO 
39.02(9)(a)2. If the City determines that Contractor is not exempt, the Articles of Agreement will apply. 

 
ARTICLE V 

 
(This Article applies only to public works contracts.) 

 
The Contractor agrees that it will comply with all provisions of the Affirmative Action Ordinance of the City of Madison, including the 
Contract compliance requirements. The Contractor agrees to submit the model affirmative action plan for public works Contractors in a 
form approved by the Director of Affirmative Action. 
 

ARTICLE VI 
 
The Contractor will maintain records as required by Section 39.02(9)(f) of the Madison General Ordinances and will provide the City's 
Department of Affirmative Action with access to such records and to persons who have relevant and necessary information, as provided 
in Section 39.02(9)(f). The City agrees to keep all such records confidential, except to the extent that public inspection is required by law. 
 

ARTICLE VII 
 
In the event of the Contractor's or subcontractor's failure to comply with the Equal Employment Opportunity and Affirmative Action 
provisions of this Contract or Sections 39.03 and 39.02 of the Madison General Ordinances, it is agreed that the City at its option may do 
any or all of the following: 
 
A. Cancel, terminate or suspend this Contract in whole or in part. 
B. Declare the Contractor ineligible for further City contracts until the Affirmative Action requirements are met. 
C. Recover on behalf of the City from the prime Contractor 0.5 percent of the Contract award price for each week that such party fails 

or refuses to comply, in the nature of liquidated damages, but not to exceed a total of five percent (5%) of the Contract price, or 
ten thousand dollars ($10,000), whichever is less. Under public works contracts, if a subcontractor is in noncompliance, the City 
may recover liquidated damages from the prime Contractor in the manner described above. The preceding sentence shall not be 
construed to prohibit a prime Contractor from recovering the amount of such damage from the noncomplying subcontractor. 

 
ARTICLE VIII 

 
(This Article applies to public works contracts only.) 

 
The Contractor shall include the above provisions of this Contract in every subcontract so that such provisions will be binding upon each 
subcontractor. The Contractor shall take such action with respect to any subcontractor as necessary to enforce such provisions, including 
sanctions provided for noncompliance. 
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ARTICLE IX 
 
The Contractor shall allow the maximum feasible opportunity to small business enterprises to compete for any subcontracts entered into 
pursuant to this Contract. (In federally funded contracts the terms "DBE, MBE, and WBE" shall be substituted for the term "small business" 
in this Article.) 

 
4. Section 23 of the Original Contract is REPLACED with the following: 
 

  23. CONTRACT PRICE. 
 

It is expressly understood and agreed that in no event will the total contract price for the 
remaining contract years of 2024 through 2028 exceed a total of $58,751, as set forth in 
Attachment 1: Planned Maintenance Proposal dated 1/18/2024 Quote 214603. 

 
 

 
5. The Original Contract is hereby amended by adding a new Section 34 which shall read as 

follows: 
 

34. WARRANTY. 
All parts and components furnished hereunder shall be warranted in accordance with the 
applicable manufacturer’s express warranty for any goods for a period of one (1) year and 
Contractor’s standard warranty for workmanship for a period of ninety (90) days, and any 
rights thereto shall pass on to the City. THE WRITTEN WARRANTIES SHALL BE 
EXCLUSIVE AND IN LIEU OF ALL OTHER REPRESENTATIONS AND 
WARRANTIES, EXPRESS OR IMPLIED; AND ANY IMPLIED WARRANTY OF 
MERCHANTABILITY OR FITNESS FOR PARTICULAR PURPOSE IS EXPRESSLY 
EXCLUDED. REPAIR OR REPLACEMENT SHALL BE THE SOLE REMEDY FOR 
DEFECTS OR ERRORS IN WORKMANSHIP AND/OR MATERIALS. 

 
6. Effect of Amendment. Except as amended by this Amendment, the Original Contract will remain 

in full force and effect. This Amendment constitutes the entire agreement between the parties 
with respect to the subject matter addressed, superseding all prior discussions, offers, proposals, 
and agreements between the parties. 

 
7. Order of Precedence. The terms of this Amendment will control in the event of any conflict 

between the terms of this Amendment and the Original Contract, with respect to the subject 
matter of this Amendment. 

 
8. COUNTERPARTS, ELECTRONIC SIGNATURE AND DELIVERY. 

 
This Amendment may be signed in counterparts, each of which shall be taken together as a 
whole to comprise a single document. Signatures may be exchanged between the parties by 
facsimile, electronic scanned copy (.pdf) or similar technology and shall be as valid as original; 
and this Amendment may be converted into electronic format and signed or given effect with one 
or more electronic signature(s) if the electronic signature(s) meets all requirements of Wis. Stat. 
ch. 137 or other applicable Wisconsin or Federal law.  Executed copies or counterparts of this 
Amendment may be delivered by facsimile or email and upon receipt will be deemed original 
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and binding upon the parties hereto, whether or not a hard copy is also delivered. Copies of this 
Amendment, fully executed, shall be as valid as an original. 
 
 

 
IN WITNESS WHEREOF, the parties hereto have duly executed this Amendment to the Original 
Contract. 
 
    
 
 
 

   CONTRACTOR: 
     
    Cummins Inc.  
    

 

     
   By:  
    (Signature) 
     
          
    (Print Name and Title of Person Signing) 
     
   Date:       
    
    
    
   CITY OF MADISON, WISCONSIN 
   a municipal corporation: 
    
    
    
   By:  
    Satya Rhodes-Conway, Mayor 
     
   Date:  
     
Approved:    
      

  By:  
 David P. Schmiedicke, Finance Director   Maribeth Witzel-Behl, City Clerk 
     

Date:   Date:  
     
     
     
   Approved as to Form: 
      

  
 

 
 Eric T. Veum, Risk Manager   Michael Haas, City Attorney 
     

Date:   Date:  
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For City Use Only: SIGNATURE INSTRUCTIONS FOR CONTRACTS SIGNED BY MAYOR/CLERK: 

Obtain contractor’s signature first.  Route this contract & all of its attachments for City signatures using the 
City Clerk’s Contract Routing Database. Include 1 copy of authorizing resolution & 1 copy of the 
Certificate of Insurance. 

 
 


