Agenda Item No. 12

1 of 2 UPDATED VERSION

7/16/19 CCEC Mtg.
Civilian Oversight/Independent Monitor’s Office

“Some form of civilian oversight of law enforcement is important in order to strengthen trust
with the community. Every community should define the appropriate form and structure of
civilian oversight to meet the needs of that community.”

Recommendation 2.8 President’s Task Force on 215 Century Policing — 2015

In its final recommendation, Recommendation #146, on page 245 of its report, the OIR Group
recommended: “Madison should enhance its civilian oversight by establishing an independent
police auditor’s office reporting to a civilian police review body.” The MPD did not oppose this
recommendation, and the Madison Ad Hoc Committee wholeheartedly agrees with it. Indeed,
the Committee believes that creating an independent monitor and civilian review body is so
critical, both in its own right and to ensure successful implementation of all of the other
recommendations the Committee is making, that we have moved this up as our first
recommendation, and we are simultaneously presenting it separately to the Common Council
and Mayor prior to completion of the full report so that the City can consider including it in the
upcoming budget.

The Ad Hoc Committee believes that civilian oversight is critical to ensuring the vigilance and
attentiveness necessary to ensure that the MPD is the progressive department that it says it is,
and moreover, that it is making continuous progress toward achieving: 1) its own ideals and the
expectations of itself and the requirements its own rules and procedures impose; 2) the
requirements imposed on it by the Common Council and Mayor, pursuant to this report; and 3)
the mandates emanating from the President’s Work Group, as well as other initiatives-to-come.

MPD has, admirably, responded to the OIR Report by agreeing to make changes in accordance
with many, but notably not all, of the OIR Group’s recommendations, including a number that
the Ad Hoc Committee strongly endorses. There is no doubt that community policing is a
cornerstone of the Department’s philosophy, but as the OIR Group noted, there is what may be
described as a tension between the MPD’s long history of endorsing and espousing progressive
policing ideals and some of its less-than-community-oriented policies and practices. A recurring
theme the OIR Group encountered—both from those within the MPD and from Madison
citizens—is the question: Is the MPD really what it once was and what it says it is? Does it
uphold its own ideals and best practices?

We thus recommend the creation of an independent monitor overseen by a Civilian Review
Board as our first recommendation. Our reasons for this are three:

= We have observed that some of Madison’s many diverse communities perceive
Madison’s police department as insular and unresponsive to their needs, and, therefore,
fail to invest their trust in its officers.
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o Formalized civilian oversight is the most direct way the City can confront this
challenge, ensure that the MPD is responsive to the needs and concerns of all
segments of the community, and thereby build trust.

= |tis our belief that, in a free and democratic society, the policing function must be
controlled directly by the people themselves as much as possible.

o To the extent that the community yields some of its freedoms to the authority of
a police force in the interest of public safety and harmony, it must have tools to
directly oversee the exercise of that police authority; the community must have
a strong voice in deciding how it wants to be policed.

= We see almost all of our other recommendations as contingent or dependent on the
establishment of a civilian police review body.

o In order to keep the process and the promise of reform ongoing, it is essential
that the MPD continue to receive input from those outside the Department,
including the public it serves and to which it is ultimately responsible.

A variety of models exist for civilian oversight mechanisms. OIR Group recommended a
monitor-type oversight mechanism and we concur. A monitor has the capacity to examine
policies, patterns, and practices, and can be effective at promoting long-term systemic changes.
The monitor’s office must be strong and have sufficient authority and the cooperation of the
MPD to permit the monitor to engage in thorough investigations and develop meaningful
prescriptions. Importantly, the monitor must be sufficiently independent of the MPD to ensure
that its office does not become subject to administrative “capture,” as happens so often when
agencies are monitored by people with whom they are too closely aligned. Civilian oversight
mechanisms have been set up in many cities, but most lack key features required to be highly
effective. There is a broad expert consensus on organizational elements that are crucial for
success in civilian oversight agencies and we have incorporated these into our
recommendation. These elements include full independence, adequate jurisdiction, adequate
authority (including capacity to conduct independent investigations), unfettered access to
records and personnel, full cooperation from police and other city partners, access to
independent legal counsel, adequate resources, public reporting and transparency, and
community outreach and involvement.

The composition of the civilian oversight board is crucial to its success. A civilian oversight
board must truly represent the community in all its diversity, including differences along divides
of race, ethnicity, gender, sexual orientation, geographic region within the City, socioeconomic
status, and prior experience with the MPD, including those with lived experiences with arrest,
criminal conviction, homelessness, substance abuse, and mental health problems. Though
civilian oversight boards can provide accountability, relatively few existing boards are
considered effective. As the Chicago Police Accountability Task Force report noted, “real and
lasting change is possible only when the people most affected by policing have a voice.”



Reviews have found that in judging misconduct, civilian oversight boards are often even more
deferential to officers than police internal affairs departments, and this appears to be a
function of board composition. Civilians who volunteer to serve on oversight boards often have
an affiliation with police. Moreover, research shows that education, income, and age are
negatively related to reported experience with police mistreatment and positively predict
favorability toward police, such that conventional criteria for appointment to city committees
inherently create unrepresentative oversight boards. Meanwhile, civilian oversight boards with
greater socioeconomic diversity, such as the Syracuse Citizen Review Board, appear to provide
greater police accountability. The ACLU has recommended that a majority of board members
should be nominated by a designated set of community-based organizations with appropriate
characteristics, as implemented for example in Newark, NJ, and we strongly endorse this
recommendation. The appointment criteria we specify should ensure a board with sufficient
representation of communities most impacted, increasing the likelihood that the board would
provide true accountability, and successfully build trust. It is also critical that the board be
provided with access to extensive training, to help ensure sound decision making and
credibility.

We recognize that this recommendation will require fiscal outlays. We firmly believe this
oversight is well worth the cost, given that it is the most effective way we can see to build true
trust in and accountability between the community and the MPD, and to ensure that our
recommendations do not become just another report that gathers dust on a shelf. We cannot
estimate the total cost of creating a monitor’s office at this time because we do not know yet
how much the monitor and civilian board will be called upon to undertake investigations and
other actions as a part of oversight. We suggest that, at a minimum, the City begin by hiring a
highly qualified individual to serve as monitor and provide staff support, an office physically
apart from the MPD, and operating expenses for the monitor. With time and experience, the
monitor and the City can then gauge what is needed to fully implement the responsibilities of
this new position and office.

We thus recommend that the Common Council adopt an ordinance to be signed by the Mayor
enacting the following:

Recommendation #1:
The City should enhance its civilian oversight by establishing an independent police
monitor’s office staffed by an independent monitor and reporting to a civilian police
review body. [OIR Report #146]
MPD notes that it does not oppose this recommendation and the City Attorney’s Office
notes that it may support it, pending additional information about how the auditor and
auditor’s office would function.

Independent Monitor and Civilian Oversight Board

The ordinance to create an independent monitor and civilian oversight board, which the Ad Hoc
Committee advocates, includes the following elements:



Independent Monitor

A. Duties of the Independent Monitor:

1.

Actively and on an ongoing basis monitor the MPD’s compliance with its own SOPs,
governing laws, and lawful orders from the Common Council, including compliance
with or progress toward meeting any recommendations or directives emanating
from the work of the Ad Hoc Committee to Review the MPD’s Policies and
Procedures and the OIR Report, to the extent they are adopted and approved by
the Common Council, as well as the MPD’s own stated goals and mission statement
(that is, to ensure that the MPD is who it says it is).

Actively monitor MPD audits of Department programs and activities, police officer
use-of-force incidents, and MPD investigations of personnel (referring cases back
for additional investigation when necessary and recommending findings) and, in its
discretion and within the Monitor’s staffing and funding capabilities, undertake
independent investigations of personnel, in response to external or internally
generated complaints of misconduct; make recommendations to the Chief of Police
regarding administrative action, including possible discipline, for such personnel;
refer appropriate cases to the Police and Fire Commission for disciplinary action;
and appoint counsel to provide representation to aggrieved individuals in
presenting and litigating complaints against the MPD and its personnel with the
PFC, to the extent the Monitor concludes that those complaints have arguable
merit.

When a complaint is filed with the MPD against the Chief of Police or high-ranking
MPD command staff, determine whether the complaint warrants appointment of
an outside investigator to conduct an independent investigation, and if so, make
that appointment.

Make recommendations regarding policy issues, and address any other issues of
concern to the community, the members of the Civilian Oversight Board created
pursuant to the Ad Hoc Committee’s recommendations (described below), the
Chief of Police, other MPD personnel, the Mayor or the Common Council.

Provide input to the Civilian Oversight Board for its annual review of the Chief of
Police.

Monitor any other internal investigation of possible misconduct or undertake an
independent investigation of possible misconduct by personnel when requested to
do so by the Civilian Oversight Board, the Mayor, or the Common Council.

Provide a process for receiving and investigating complaints from community
members about the Madison Police Department, the Chief of Police, or any
personnel.

Submit an annual public report to the Mayor and Common Council by a date certain
(e.g., March 15), setting forth the work of the Monitor's office during the prior
calendar year; identifying trends regarding complaints, investigations, and discipline
of police department personnel, including, but without identifying specific persons,
information regarding personnel who were the subject of multiple complaints,



complainants who filed multiple complaints, and issues that were raised by multiple
complaints; and making recommendations regarding the sufficiency of
investigations and the appropriateness of disciplinary actions, if any, and changes
to policies, rules, and training. Provide other pattern and practice analysis as
needed. The annual public report shall also include assessment of the police
department’s progress in complying with its own SOPs, governing laws, and lawful
orders from the Mayor or Common Council, including compliance with or progress
toward meeting any recommendations or directives emanating from the work of
the Ad Hoc Committee to Review the MPD’s Policies and Procedures and the OIR
Report, to the extent they are adopted and approved by the Common Council, as
well as the MPD’s own stated goals and mission statement (that is, to ensure that
the MPD is who it says it is).

9. In addition to submitting the annual report, the Monitor’s Office shall maintain an
ongoing status report, which shall be available to the public and which shall include,
among other things, patterns relating to complaints and recommendations
regarding the sufficiency of investigations, determinations as to whether
department rules and policies have been violated, and the appropriateness of
disciplinary sanctions, if any.

10. Engage in community outreach. This could include talking with the community
about police policies, procedures or training, gathering input from a range of
community members and groups, reaching out to special underserved/marginalized
communities, and publicizing processes for handling complaints.

11. Provide staffing for the Civilian Oversight Board.

The Independent Monitor should be a person with extensive knowledge of civilian
oversight of policing and “best practices” in policing, but who has never been employed
by the MPD. It would be desirable that the person have sufficient background in civil
rights and equity.

The Independent Monitor shall be independent of the MPD line of command, but shall
be entitled to full cooperation from the MPD, including access to all records, policies,
SOP’s, data, and other information needed to perform the duties outlined here. To the
extent permitted by law, the Monitor should also have subpoena power to compel
testimony from witnesses and production of relevant documents.

The Monitor, its staff, the Board, and all consultants and experts hired by the monitor
shall treat all documents and information regarding specific investigations or officers as
confidential except to the extent needed to carry out their duties, including the
transparency and reporting responsibilities of the Monitor’s Office.

The Office of the Independent Monitor should have authority and funding to retain and
use independent legal counsel.

The Independent Monitor should be provided adequate resources (funding and
staffing) to be effective.

Civilian Oversight Board




A. The work of the Independent Monitor shall be undertaken in consultation and
collaboration with a Civilian Oversight Board, whose members shall be appointed by the
Mayor and the Common Council in a manner that ensures diversity and inclusion of
Madison’s various communities, including but not limited to representatives of the
African American, Asian, Latino, Native American and LGBTQ communities as well as a
diversity of ages, socioeconomic status, work experiences, gender, geographic
residence, and organizations in the fields of mental health, youth advocacy and AODA,
and including individuals with arrest or conviction records. A majority of the members of
the board shall be nominated by a designated set of community-based organizations
that have an interest in civil rights, immigrant rights, disability rights/mental health,
racial equity, and social justice, and that also have an interest in the safety of the city.
Organizations with budgets under $1 million shall be given priority in making these
nominations. Additionally, 25-40% of the Board shall be composed of members with
lived experience with homelessness, mental health, substance abuse and/or arrest or
conviction records. The composition of the Board shall be run through the City’s Racial
Equity and Social Justice Initiative process to ensure equity and inclusion.

B. The functions of the board should include the following:

1. Provide input to the Mayor and Common Council to assist them in assessing the
effectiveness of the Monitor’s Office;

2. With input from the Independent Monitor, conduct an annual review of the Chief of
Police to assess her or his performance in office, and submit a report to the
designated City Officials responsible for completing the annual performance review
of the Chief as recommended by the Ad Hoc Committee, including
recommendations as to whether the Chief has satisfactorily performed his or her
duties or whether the Chief has failed to perform satisfactorily, thereby constituting
“cause” for referral to the PFC with a recommendation for dismissal.

3. Make policy-level recommendations regarding discipline, use of force, and other
policies; rules; hiring; training; community relations; and the complaint process;

4. Address any other issues of concern to the community, members of the board, the
monitor, the Chief of Police, the Mayor, or the Common Council;

5. Furnish an annual public report to the Mayor and Common Council regarding the
board's assessment of the work of the monitor's office; the board's activities during
the preceding year; concerns expressed by community members; the board's
assessment of the police investigative and disciplinary processes; recommendations
for ways that police department can improve its relationships with the community;
and recommendations for changes to police department policies, rules, hiring,
training, and the complaint process.

C. Inorder to determine whether the Monitor’s Office is effectively performing its duties
and to make recommendations to the Chief of Police and Monitor’s Office regarding
investigations, determinations as to whether department rules or policies have been
violated, and the appropriateness of disciplinary sanctions, if any, the Board should
receive regular reports from the Monitor’s office and should be allowed to review
pertinent portions of the personnel files of personnel and PSIA files, including
statements of personnel.



D. The members of the Board should engage in ongoing training to build expertise. The
Board should have access to whatever training it needs, with sufficient funding
provided.

E. The City should ensure socioeconomic standing is not a barrier to serving on the Board.
This may be achieved by providing childcare, providing stipends, alternating meeting
times, etc.





