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INTERGOVERNMENTAL AGREEMENT FOR
AN ADAPTIVE MANAGEMENT PLAN

FOR THE YAHARA WATERSHED

WHEREAS, Wis. Stat. § 66. 0301, entitled "Intergovernmental cooperation,"

provides that any municipality (defined as including but not limited to any state agency,

city, village, town, county, sanitary district, metropolitan sewerage district or sewer utility

district) may contract with other municipalities for the furnishing of services, and the joint

exercise of any power or duty required or authorized by law;

WHEREAS, the U.S. Environmental Protection Agency (EPA) has approved Total

Maximum Daily Loads for Total Phosphorus and Total Suspended Solids (TSS) in the

Rock River Basin (the “Rock River TMDL” or “TMDL”), which includes the Yahara

Watershed as shown on Exhibit A;

WHEREAS, municipalities who own Publicly Owned Treatment Works (POTWs)

and/or Municipal Separate Storm Sewer Systems (MS4s) in the Yahara Watershed are

required to meet surface water quality standards and/or not exceed wasteload allocations

for phosphorus and TSS pursuant to the provisions of Wis. Admin Code § NR 217 and/or

the Rock River TMDL;

WHEREAS, Wis. Admin Code § NR 217. 18 allows sources holding a Wisconsin

Pollutant Discharge Elimination System (WPDES) permit the option known as adaptive
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management which involves developing an Adaptive Management Plan involving point

and nonpoint sources to achieve water quality standards and TMDL allocations;

WHEREAS, Wis. Stat. § 283. 13 (7) allows adaptive management to be used to

address TMDL allocations for both phosphorus and TSS over four permit terms;

WHEREAS, in 2012 Madison Metropolitan Sewerage District (District) developed

an adaptive management pilot project with other interested parties within the Yahara

watershed as set forth in a Memorandum of Understanding for an Adaptive Management

Pilot Project in the Yahara Watershed;

WHEREAS, on December 14, 2014, the District entered into a Memorandum of

Understanding with the Wisconsin Department of Natural Resources (DNR) regarding the

manner in which a full scale Adaptive Management Plan for the Yahara Watershed would

be developed and evaluated;

WHEREAS, the District has committed to developing an Adaptive Management

Plan to fulfill its phosphorus compliance obligations under its WPDES permit and fulfill

the phosphorus TMDL obligations of other permittees;

WHEREAS, the undersigned municipalities within the Yahara Watershed, (Parties)

wish to join together to jointly participate in the Adaptive Management Plan;

WHEREAS, the Parties desire to create an intergovernmental agreement and form a

group known as "The Yahara Watershed Improvement Network (Yahara WINS) Group” or

simply "the Group";

WHEREAS, the Parties desire to create a commission that will administer such

participation, information gathering, projects and activities of the Group all as set forth in

this Agreement;
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WHEREAS, the Parties desire to implement this Agreement in a collaborative,

cooperative, manner to advance the Adaptive Management Plan;

WHEREAS, the Parties to this Agreement anticipate that the Group will contract

and work collaboratively with agricultural producers, non-governmental organizations,

county agencies and other entities to advance the Adaptive Management Plan;

NOW THEREFORE, in consideration of the mutual covenants herein contained and

other good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the Parties agree to create this Intergovernmental Agreement for an

Adaptive Management Plan for the Yahara Watershed (“Agreement”) as follows:

1. GOALS OF THE GROUP.

The Parties hereby agree to cooperate to exercise their municipal powers jointly for:

a. Providing review and comments on the Adaptive Management Plan

prepared by the District;

b. Contracting with consultants, legal counsel, and other parties to

further the development, implementation and evaluation of the Adaptive Management Plan;

c. Coordinating or contracting with the DNR and other pertinent

agencies, units of local government, and non-governmental organizations and entities to

achieve the goals of the Adaptive Management Plan;

d. Pooling resources in accordance with the provisions of cost

allocations in Exhibit B to achieve the goals of the Adaptive Management Plan.

e. Achieving compliance with WPDES permit requirements related to

the Rock River TMDL.
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2. MEMBERS OF THE GROUP

a. In General. The members of the Group (“Members”) created by this

Agreement are the Wisconsin municipalities (defined as including but not limited to any

state agency, city, village, town, county, sanitary district, metropolitan sewerage district or

sewer utility district) who own Publicly Owned Treatment Works (POTWs) and/or

Municipal Separate Storm Sewer Systems (MS4s) or municipalities who have land within

areas served by the Adaptive Management Plan, and which have duly executed identical

counterparts or copies of the Agreement pursuant to Section 3 (“Members” collectively and

“Member” individually) on or before April 15, 2016.

b. Changes in Membership. Additional Wisconsin municipalities may

become Members of the Group with the consent of a majority of the Members by becoming

Parties to this Agreement on the condition that payments be made to cover their share of

costs based on their phosphorus allocation for the years from the date of this Agreement to

their membership date. Members may cease to be Members and Parties to this Agreement

pursuant to Section 12.

c. Representative to the Group. All Group Members shall designate a

representative and an alternate representative. A Member may remove or replace its

representative to the Group at will, with or without cause, at any time. All designations of

representatives, alternatives and replacements shall be made in writing, signed on behalf of

the Member and delivered to the Secretary of the Executive Committee. Each Member’s

representative shall have the authority to act on the Member’s behalf at meetings held

under Section 5.
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3. AUTHORITY OF MEMBERS TO PARTICIPATE.

a. This Agreement is entered into pursuant to authority granted under

Wis. Stat. § 66. 0301. Each municipality identified in Section 2. a. that wants to become

a member of the Group shall authorize participation in this Agreement by resolution or

other binding action by the governing body or person authorized to act for such

municipality.

b. By authorizing participation, each Member agrees to the terms and

conditions of this Agreement, to the establishment of the Executive Committee created by

this Agreement and to appoint a Member representative to the Group;

c. A copy of the document authorizing participation shall be sent to and

be maintained on file with the Executive Committee.

4. POWERS OF THE GROUP

The Group, acting through Group Member Representatives, shall have the following

powers:

a. To elect the members of the Executive Committee as set forth in

Section 6.

b. To approve the five-year and annual budgets under Section 8.

c. To approve the bylaws proposed by the Executive Committee.

d. To share information and advise the Executive Committee on all

matters including elements of the Adaptive Management Plan.

5. MEETINGS OF THE GROUP

a. The Group shall meet no less than four times per year.
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b. A quorum shall be a majority of the Group Member Representatives and

must include the representatives from the District and any other member who contributes at

least one fifth of the allocated cost under Exhibit B. If a quorum is not present the

members present may meet and share information, but no action may be taken.

c. Unless otherwise expressly provided by this Agreement, all votes of the

Group Member Representatives shall be by a majority of the Group Member

Representatives present at a meeting where there is a quorum.

d. All meetings shall be open meetings and require public notice in accordance

with Wisconsin’s open meeting laws. The Group shall encourage the participation of other

interested parties including agricultural producers and nongovernmental entities.

6. EXECUTIVE COMMITTEE

a. Creation of Executive Committee. There is created a five member

Executive Committee which will be a commission under Wis. Stat. § 66. 0301(2) and (3),

to administer the joint activities of the Yahara WINS Group. This commission shall be

formally referred to as THE YAHARA WINS EXECUTIVE COMMITTEE, and referred

to in this Agreement as the "Executive Committee". This Executive Committee shall

operate as a governmental body under Wis. Stat. § 19. 82(1).

b. Members of the Executive Committee. The Executive Committee

shall be comprised of five Member representatives and two non-Member advisors.

(1) The Executive Committee members shall include a

representative from the Madison Metropolitan Sewerage District and a representative from

any Member, other than the District, who contributes at least one fifth of the allocated cost

under Exhibit B. Of the remaining members, one must be from a city or village, one from
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a town, and one will be an at large position. Member representatives for the cities and

villages participating in this agreement will vote to select their representative to the

Executive Committee, and Member representatives for the towns participating in this

agreement will vote to select their representative to the Executive Committee, and the

Member representatives of the group as a whole will vote to select the at large

representative.

(2) Recognizing the key collaborative roles played by Dane

County and members of the agricultural community in the Adaptive Management Pilot

Project and their anticipated roles as this Agreement moves forward, Dane County and the

Yahara Pride Farm Group may each appoint an advisor to the Executive Committee. The

Executive Committee may in its discretion appoint additional advisors. The advisors shall

be given notice of all Executive Committee meetings and may participate in such meetings

as non-voting members.

c. Term. The term of the three elected members of the Executive

Committee shall be for five year terms and the elected members may be reelected for one

or more additional terms.

d. Purposes and Powers of the Executive Committee.

(1) To make, amend and repeal bylaws and rules related to the

purpose and operation of the Group subject to approval by the Group.

(2) To invest funds not required for immediate disbursement in

properties or securities as permitted by state law.

(3) To make and execute contracts and other instruments of any

name or type necessary or convenient for the exercise of the powers granted herein,

including contracts with engineers, legal counsel, administrative staff and other consultants.
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(4) To accept contributions of capital from Members or third

parties.

(5) To do all acts and things necessary or convenient for the

conduct of its business and the general welfare of the Group and the Parties and to carry out

the purposes and powers granted to it by this Agreement.

(6) To sue, and be sued, complain and defend in all courts, and

also, appear in or before applicable governmental agencies administrative tribunals and

legislative bodies.

e. No Compensation. The members of the Executive Committee shall

serve without compensation, provided, however, that the Executive Committee shall have

discretion to reimburse members of the Executive Committee for reasonable expenses

incurred for special services to the Executive Committee.

f. Quorum. A quorum shall be a majority of the members of the

Executive Committee and must include the representative from the District and the

representative of any Member (other than the District) who contributes at least one fifth of

the allocated cost under Exhibit B. No action may be taken in the absence of a quorum.

g. Voting. The members of the Executive Committee shall vote upon

matters in the following manner:

(1) Voting in General. Unless otherwise expressly provided by

this Agreement, the bylaws, or some other subsequent action of the Executive Committee,

all votes shall be by a majority of the members of the Executive Committee present at a

meeting where there is a quorum.

(2) Voting on Matters Which May Affect WPDES Permit

Compliance. The Executive Committee shall provide written notice to all Members of any
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Executive Committee proposed or recommended action potentially affecting any Member’s

WPDES permit, other than the development and implementation of the Adaptive

Management Plan. Such actions include the following: (i) the development or

implementation of terms and conditions of a WPDES permit; (ii) a violation of a WPDES

permit, (iii) a WPDES permit modification or revocation (iv) a change in WPDES permit

limits or compliance plan; or (v) any other action that could jeopardize a Member’s

WPDES permit compliance. Any Member so notified has 30 days from the date of the

notice to provide a written objection to the Secretary of the Executive Committee to any

such actions that affect its WPDES permit. In such a case, no final action may be taken by

the Executive Committee without the further written consent of the objecting Member.

(h) Meeting. The Executive Committee shall meet no less frequently

than quarterly. Additional meetings may be held at the request of any member of the

Executive Committee.

7. OFFICERS.

a. Officers of the Executive Committee. The Officers of the Executive

Committee are a President, a Vice-President, a Secretary, a Treasurer and such other

Officers as the Executive Committee may designate. The President shall be the District

representative. The Vice-President, Secretary, Treasurer and any other officers shall be

elected by the members of the Executive Committee from among the members of the

Executive Committee and shall serve five year terms.

b. Dual Signature Required. The signatures of two officers shall be

required on all forms of approval for payment, and all legally binding documents executed

in the name of the Executive Committee or the Group.
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c. Duties. Unless otherwise determined by the Executive Committee,

the duties of the officers shall include the following:

(1) President. The President shall be the principal executive

officer of the Executive Committee, shall preside at all meetings of the Executive

Committee and set the agenda.

(2) Vice-President. In the absence of the President, or in the

event of his or her inability or refusal to act, the Vice-President shall perform the duties of

the President.

(3) Secretary. The Secretary shall keep minutes of the meetings

of the Executive Committee in one or more books provided for that purpose; see that all

notices are duly given in accordance with this Agreement, or as required by law; and be

custodian of the Executive Committee's records. The Secretary shall take such actions as

are prudent and necessary to maintain the public records at the offices of the District in

accordance with Wisconsin’s public records laws.

(4) Treasurer. The Treasurer shall have charge and custody of

and be responsible for all funds and securities of the Group and shall have charge of the

financial records of the Group. The Treasurer will work with District staff to set up a

segregated account for the funds of the Group. The Treasurer shall take such actions as are

prudent and necessary to maintain the public records at the offices of the District in

accordance with Wisconsin’s public records laws.

d. Removal. An officer other than the President may be removed from

office with cause upon a majority vote of the members of the Executive Committee.
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8. BUDGET

The Executive Committee shall prepare budget documents as follows:

a. Project Budget. The 20 year adaptive management cost to Members

and the associated annual cost are listed in Exhibit B to this Agreement.

b. Five Year Budget. The Executive Committee shall break down the

20 year adaptive management costs into five year intervals corresponding with the

estimated permit terms. The Five Year Budget shall be approved by a majority of the

Member Representatives present in the meeting of the Group in which action on the Project

Budget is taken. The Five Year Budget shall be updated no less than every five years and

approved by the Group. Estimated project costs shall be allocated equally over the 20 year

Adaptive Management Plan period to the extent practicable.

c. Annual Budget. The Executive Committee shall prepare a detailed

annual budget of the estimated expenditures associated with the Adaptive Management

Plan for the next calendar year, and present the annual budget to the Group for review no

later than September 30th of each year. The annual budget shall be consistent with the Five

Year Budget approved in Section 8 (b), and shall be approved by October 31st of each year

by a majority of the Member Representatives of the Group present at the meeting in which

action on the annual budget is taken. The Executive Committee shall send invoices to

Members consistent with the annual cost shown in Exhibit B, subject to any revision

consistent with Section 9 of this Agreement on or before December 15 of each year. The

first invoice under this Agreement will be sent to Members on or before December 15,

2016 and will be for the calendar year 2017. Invoices will be sent to Members annually

thereafter on or before December 15th of each year. Payments based on each annual

invoice shall be made in two equal installments. The first installment shall be made on or
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before February 28th of each year and the second installment shall be made on or before

June 30th of each year.

d. Funds for 2016 are based on a continuation of annual payments

made by the participants to the Adaptive Management Pilot Project at the same funding

level as 2015. The Executive Committee shall receive any such payments to further the

purposes of this Agreement and subject to the audit and reporting requirements set forth in

Section 10.

9. CHARGES TO MEMBERS.

a. Costs shall be allocated among Members as shown in Exhibit B,

except as otherwise provided in this Section. Cost allocations in Exhibit B are based on

phosphorus load reductions and are determined by multiplying the total adaptive

management project cost by the fraction of the total pounds of required project phosphorus

reduction needed by each Member to meet its TMDL allocation under current conditions.

For example, if the required phosphorus reduction of an individual member is equal to 5

percent of the total pounds of phosphorus reduction from all sources in this adaptive

management project, that member is assigned 5 percent of the total project cost. For the

purpose of Exhibit B, required phosphorus reductions were determined as follows:

(1) Point Source Members: For the purpose of this section,

Point Source Members are those members who own or operate facilities identified in

Appendices P, Q, R and S of the Rock River TMDL. The required phosphorus reduction is

determined by subtracting the TMDL allocated phosphorus load from the current condition

phosphorus load, with the current condition phosphorus load defined as the most recent

five year average load (2010 thru 2014) using data obtained from the DNR. For all Point
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Source Members, the allocated phosphorus load is consistent with the allocation specified

in the TMDL. For Point Source Members that own or operate POTWs, required

phosphorus reductions also factor in the need to meet the interim concentration limits

specified in Section 14 (b).

(2) MS4 Members: For the purpose of this section MS4

Members are those Members who own Municipal Separate Storm Sewer Systems as

identified in Appendices T, U, and V of the Rock River TMDL, except that the University

of Wisconsin-Madison shall also be considered an MS4 Member. The required

phosphorus reduction for MS4 Members is determined by subtracting the TMDL allocated

phosphorus load from the TMDL baseline phosphorus load.

b. Members shall commit to payment in accordance with the schedule
in Exhibit B.

c. Notwithstanding Exhibit B, it is recognized that MS4 Members may

update stormwater modeling consistent with the DNR guidance document titled “TMDL

Guidance for MS4 Permits: Planning, Implementation and Modeling Guidance” (October

20, 2014). If the updated modeling is reviewed and approved by DNR, and shows a

required annual phosphorus reduction that is different than what was used to develop the

cost allocation in Exhibit B, the cost for that MS4 Member in Exhibit B will be adjusted as

follows:

Exhibit B Cost x Revised phosphorus reduction (lbs/yr) =  Revised Cost
Initial phosphorus reduction (lbs/yr)
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If the revised phosphorus reduction information is received by the Executive Committee on

or before September 1st of any year, the revised cost will be applied to all years going

forward. For example, if data is received on or before September 1, 2017 that results in a

revised cost being calculated, that revised cost will be applied to annual payments

beginning in 2018. Additionally, a true-up will be allowed at the end of every five year

WPDES permit term to reflect practices that may have been added during that WPDES

permit term that result in a revised phosphorus reduction and therefore a revised cost,

provided those reductions are in excess of the baseline reductions in Section 14 (a).

Revised costs would be calculated using the above formula and would be applied to annual

payments going forward.

d. If an MS4 makes an initial payment in 2017 based on Exhibit B and

subsequently submits information that results in a revised cost that is less than shown in

Exhibit B, the amount of overpayment shall be credited to the MS4 over the next four year

period in equal annual installments. If an MS4 makes an initial payment in 2017 based on

Exhibit B and subsequently submits information that results in a revised cost that is greater

than shown in Exhibit B, the underpayment shall be recovered from the MS4 over the next

four year period in equal annual installments.

e. Notwithstanding Exhibit B, the costs for Point Source Members will

be revised at the end of 2016 using the most recent five year phosphorus load averaging

period if it is different than the averaging period used in developing the cost allocations in

Exhibit B. The cost will be adjusted as follows:

Exhibit B Cost x Revised phosphorus reduction (lbs/yr) = Revised Cost
Initial phosphorus reduction (lbs/yr)
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The revised cost will be applied to the years going forward. Additionally, a recalculation

of the phosphorus load will be made at the end of every five year WPDES permit term

using the most recent five year average and will be used to calculate a revised cost, which

will be applied to annual payments for the years going forward. The revised cost will be

calculated using the formula in this section.

f. MS4 Members and Point Source Members participating in this

agreement may choose to accomplish some of their TMDL required phosphorus reduction

independently and therefore “purchase” only a portion of their required phosphorus

reduction through adaptive management. In this case, the Exhibit B cost or the Revised

Cost (whichever is applicable) will be adjusted by multiplying it by the fraction of the

required phosphorus reduction that is purchased through adaptive management. For

example if an MS4 Member or Point Source Member purchases ninety-five percent of its

required phosphorus load through adaptive management, the cost would be revised as

follows:

Exhibit B Cost or Revised cost (whichever is applicable) x 0. 95 = Adjusted Cost

g. MS4 Members and Point Source Members choosing to purchase

only a portion of their required phosphorus reduction through adaptive management agree

that they must have a plan in place to accomplish the portion not purchased. The plan

should identify significant anticipated milestones. In addition, they agree to provide a

summary to the Group at a frequency of at least once every two years specifying progress

made in achieving the reductions not accomplished through adaptive management.
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MS4 Members and Point Source Members shall specify at the time they execute this

agreement the portion of their required phosphorus reduction, expressed in pounds per

year, which they will accomplish independently. The adaptive management project costs

will be reviewed at least 360 days prior to the end of a five-year WPDES permit term for

which the Adaptive Management Plan is a permit condition. The costs may be adjusted

based on this review and upon approval by a majority of the Members. Adjustments (if

any) may result in either a lower or higher charge to members going forward. Adjustments

(if any) in the charge to Members will be made at the start of the next five-year WPDES

permit term and will be made proportional to the required phosphorus reduction of

Members. Adjustments will be reflected in the Five Year Budget under Section 8.

10. AUDIT AND REPORTING

a. The Executive Committee shall arrange for a financial audit of the

Group’s financial records on an annual basis by an independent accounting firm using

generally accepted accounting principles.

b. The Executive Committee shall prepare an annual report and provide

it to all Members and to other government agencies as may be required. In addition to

containing financial information, the annual report shall describe activities undertaken and

progress made over the preceding year with respect to implementation of the Adaptive

Management Plan. The annual report shall review the effectiveness of the measures

undertaken as part of the Adaptive Management Plan and to the extent possible document

the amount of phosphorus reduced by each of the project elements implemented under this
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Adaptive Management Plan. The annual report shall be distributed to the Group and

published on the Group’s website by June 30th of each year.

11. LIABILITY OF THE EXECUTIVE COMMITTEE AND/OR GROUP.

a. In the event any costs or expenses are imposed on the Group or the

Executive Committee as a result of any judicial or administrative proceeding or settlement

thereof, and the liability is not directly attributable to the conduct of a specific Member or

Members, the costs and expenses shall be treated as a cost of the Group to be allocated

among all Members proportional to the phosphorus reduction associated with each Member

as determined consistent with this Agreement.

b. If any costs or expenses are imposed on the Group or the Executive

Committee as a result of any judicial or administrative proceeding or settlement thereof,

and the liability is directly attributable to the conduct of a specific Member or Members,

the costs and expenses shall be allocated among those Members whose actions caused the

imposition of the costs or expenses to the Group or Executive Committee, in proportion to

their responsibility as determined by the presiding official of the judicial or administrative

proceeding, or if no such determination, by the Executive Committee. Any member of the

Executive Committee who represents a Member with an interest in the determination shall

recuse themselves from all participation on the Executive Committee as to that issue. Any

Member not satisfied with the decision of the Executive Committee can request the issue

be resolved through mediation. The costs of mediation are to be borne equally by each

Member to the mediation.
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12. TERM OF AGREEMENT AND WITHDRAWAL.

a. The term of this Agreement shall begin on April 15, 2016 and will

generally coincide with the term of the approved Adaptive Management Plan which is

anticipated to be approximately 20 years from approval.

b. This Agreement shall terminate upon conclusion of the Adaptive

Management Plan or termination of the Adaptive Management Plan if the Adaptive

Management Plan is terminated by DNR. This Agreement may also be terminated at a

duly noticed meeting of the Group, upon a two thirds vote by Member Representatives of

the Group to terminate the Agreement, at least 270 days prior to the end of a WPDES

permit term for which the Adaptive Management Plan is a permit condition. In no event

shall termination become effective prior to the end of a WPDES permit term.

c. An individual Member may withdraw from the Agreement by

providing notice at least 270 days prior to the end of a five-year WPDES permit term for

which the Adaptive Management Plan is a permit condition, if the Member has paid its

contribution for the five year WPDES permit period.

13. ADAPTIVE MANAGEMENT ADMINISTRATION

a. The Adaptive Management Plan shall be prepared by the District.

The purpose of the Adaptive Management Plan when implemented is to fulfill the

phosphorus TMDL obligations of Members, after accounting for baseline requirements that

Members are required to meet individually pursuant to Section 14, and after accounting for

adjustments that may be made pursuant to Section 9. TSS reductions associated with

phosphorus reduction practices will also be quantified as part of the Adaptive Management

Plan. If this Agreement is in effect prior to the submittal of the Adaptive Management
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Plan to DNR by the District, then the District shall submit the Adaptive Management Plan

to the Group for review and comment at least 60 days prior to District submittal to DNR.

b. Every five years as the WPDES permits come up for renewal, the

District will prepare any amendment to the Adaptive Management Plan necessary to

achieve the project goals and approval by the DNR. The District shall submit any Adaptive

Management Plan amendments to the Group for review and comment at least 90 days prior

to District submittal to DNR.

c. The District shall be responsible for administration and management

of the Adaptive Management Plan and related activities, including contract management.

The District will also serve as the primary contract laboratory for analysis of routine

parameters (e. g. phosphorus, TSS, and nitrogen) from water samples collected as part of

the adaptive management project, and can recover associated analytical costs from the

Group.

14. ADAPTIVE MANAGEMENT PERMITTEE PROVISIONS

a. All MS4 Members participating in this Agreement are individually

responsible for meeting the TMDL baseline conditions for sediment (TSS) and phosphorus

control. The baseline condition for MS4 Members is 40% TSS control and 27%

phosphorus control. These reductions must be achieved within each stream reach that

they discharge to as identified in the TMDL. Trading with another MS4 member located

within the same stream reach that has exceeded the baseline condition can be used to meet

the baseline condition, but trade agreements are the responsibility of the participating

Members and are not addressed directly through this Agreement.
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b. All POTWs participating in this Agreement are required to meet an

annual average effluent phosphorus concentration of 0.6 mg/L by the end of the first full

WPDES permit term following implementation of the DNR approved Adaptive

Management Plan, and an annual average effluent concentration of 0.5 mg/L by the end of

the second full WPDES permit term following implementation of the DNR approved

Adaptive Management Plan.

c. In the event the Adaptive Management Plan is terminated by DNR

prior to the end of the original term of the Adaptive Management Plan, or if at the end of

the adaptive management period DNR determines that the phosphorus and sediment (TSS)

allocations identified in the TMDL have not been met for a stream reach, Members will be

individually responsible for taking any additional steps needed to achieve compliance with

phosphorus and sediment (TSS) reduction requirements in their WPDES permits. This

could include converting to a water quality trading program that is consistent with

applicable DNR guidance. Verifiable phosphorus and sediment (TSS) reductions or

“credits” achieved through the adaptive management project will be distributed to

Members proportionate to the Charges to Members under Section 9 of this Agreement, but

use in a water quality trading program is subject to applicable DNR guidance.

d. In the event municipal boundaries change during the term of this

Agreement, as land transfers from one municipality to another, the associated phosphorus

load reduction and the associated payment responsibility also transfers to the new

municipality.

e. Upon completion or termination of the adaptive management project,

any funds remaining in the segregated account for the Group following payment of all
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project expenses, shall be returned to members of the Group in direct proportion to the

contribution made by each member of the Group.

15. NONDISCRIMINATION

In the performance of services under this Agreement, the Parties agree not to

discriminate against any employee or applicant because of race, religion, marital status, age

color, sex handicap, national origin or ancestry, income level or source of income, arrest

record or conviction record, less than honorable discharge, physical appearance, sexual

orientation, gender identity, political beliefs, or student status.

16. MISCELLANEOUS

a. Municipal Liability. Nothing in this Agreement shall constitute a

waiver of any limitations on municipal or state agency liability that may exist as a matter of

law, including but not limited to limitations in Wis. Stat. ch. 893.

b. Counterparts. This Agreement may be executed in counterparts,

and the signatures of each party on separate copies of the Agreement shall be fully effective

to bind each of them to the Agreement with any other party that signs any separate copy of

the Agreement.

c. Entire Agreement. This Agreement supersedes any prior studies,

memoranda, letters or oral discussions or understandings about the participation of any of

the Members in this joint project. This Agreement represents the entire agreement of the

Parties as to organization and the goals of the Group.
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d. Amendment or Modification. No amendment or modification may

be made to this Agreement except in writing signed by a two thirds majority of all

Members.

e. Choice of Law. This Agreement shall, in general, be governed by

and construed in accordance with the laws of the State of Wisconsin.

f. Exclusive Benefit. This Agreement is for the exclusive benefit of

the Parties and their successors in interest and shall not be deemed to give any legal or

equitable right, remedy or claim to any other entity or person.

g. No Joint Venture. This Agreement does not establish or evidence a

Joint Venture or partnership between the Parties. No Party is liable for another Party's

actions as a result of entering into this Agreement.

h. Succession. All the terms, provisions and conditions herein

contained shall inure to the benefit of and be binding upon the Parties and their respective

successors and assigns, including future governing bodies of the respective Members.

i. Notice. Any notice required or given under this Agreement shall be

effective if mailed by U. S. mail, postage prepaid, to the representatives at the addresses

set forth after the signatures below, or any substituted address or representative as is filed

with the Secretary of the Executive Committee.

IN WITNESS WHEREOF, the Parties, by their duly authorized representatives,

have executed this Agreement on the dates set forth below:
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By:

Date of Execution Municipality Name

(Authorized Representative Signature)

(Authorized Representative Typed Name)

(Authorized Representative Title)

Address:
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Exhibit A:  Map of the Yahara Watershed
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Exhibit B:  Preliminary Cost Allocations
(Note: Section 9 outlines how preliminary costs can be adjusted)


