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Board of Health for Madison and Dane County
By Gwen Finnegan, Director of Vigil for Life, Madison

February 13, 2014

Good Evening, my name is Gwen Finnegan. I am the Director of Vigil for Life, Madison and am
here to give a brief statement on our opposition to the gag rule proposed in the City of Madison
Buffer Zone Ordinance, Number 32827. The Buffer Zone gag rule abandons Madison’s
traditional respect for the First Amendment by criminalizing peaceful free speech and leafleting
around abortion and health care facilities, while ignoring far larger and more disruptive protests
on other issues.

I will start out by telling you what we do at Vigil for Life. Our mission is “To pray, fast and
peacefully witness for an end to the intentional destruction of all innocent human beings,
especially those most in need.” We engage in this loving outreach primarily on the public
sidewalk outside of Planned Parenthood on Orin Rd. We bring a peaceful and prayerful witness,
- and some of us invite the people we encounter to engage in conversation where we encourage
choosing life. We also are there to offer hope and healing to mothers who have just lost their
babies to abortion. Typically if you drive by during the hours we are there you would see two
and sometimes only one of us standing peacefully and prayerfully and perbaps speaking calmly
with another person.

Our right to speak to people on the public sidewalk is protected by the First Amendment of the
United States Constitution. This proposed Buffer Zone violates the First Amendment by creating
a gag rule on free speech and leafleting within eight feet of a person near abortion or health care
facilities. Until now Madison has always cherished First Amendment rights, so it is troubling
that some Council members would attempt to impose a gag rule on free speech because they
disagree with pro-life people.

If the City Council was really troubled about the effects of free speech it would be focusing on
the numerous protests that actually cause disruption, arrests and other disorderly conduct, but
that has nothing to do with abortion or health care facilities. Just three years ago a massive
protest movement began against Governor Scott Walker and his positions on collective
bargaining. This movement has led to hundreds of arrests and tens or hundreds of thousands of
protestors throughout the downtown area. As I document in the written version of these remarks,
crowds were estimated at 30,000 on February 16, 2011," 25,000 on February 17,2 70,000 on *
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February 19, and between 70,000 and 100,000 on February 26.* On March 5 “tens of
thousands” more came to another speech and rally,” and on March 12 the AFL-CIO estimated
that 185,000 people protested.®

Reports and photographs show that these crowds sprawled throughout the downtown area,
closing and congesting streets and public sidewalks. The crowds spanned all the way to the UW
campus, and rallies often involved marches up State Street and closures of nearby streets with
disruption of traffic.” By the end of March 2011, these protests had cost taxpayers millions of
dollars in 9police and other expenses.8 Thousands more people continued to protest in April, May
and June.” Arrests were made throughout the summer of 2011, and opposition to the collective
bargaining law included death threats.!' The events also led to medical emergencies among the
crowds."? The protests continued even through August 2013, where violence erupted,'® and the
State Journal reported that there had been “nearly 300 arrests” which had occurred “almost
daily” for “nearly four weeks” in protest of Governor Walker."* And this is all on just one issue.
For decades, Madison has been host to thousands of protests on issues unrelated to abortion or
health facilities, which have involved significant crowds, arrests and criminal activity, and
effects on access to streets and sidewalks. "
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The City of Madison’s response to the massive demonstrations since 2011 has been to praise
people who are “peacefully assembled to exercise democracy and First Amendment rights.”'® It
is therefore deeply troubling that the City would impose a gag rule on those same free speech
rights when they are peacefully conducted by one or two pro-life people on a sidewalk outside
Planned Parenthood, which has never seen 10,000 people, millions of dollars in law enforcement
costs due to demonstrations, medical emergencies among demonstrating crowds, or a reduction
in access to the facility due to free speech activity. The Buffer Zone gag rule is clearly
discriminatory against pro-life people because it ignores the upheaval from protests concerning
political causes that are more sympathetic to some council members. Imposing the gag rule
outside abortion and health facilities would prove that the City is not really concerned about the
effects of protests, nor is it willing to legislate against those effects unless it is targeting pro-life
speakers.

If none of what I have already said gives you pause in your consideration of the proposed Buffer
Zone gag rule ordinance, please consider that the Supreme Court is actually reconsidering the
constitutionality of gag rules on speech outside abortion facilities. The Court heard oral argument
on such a law last month in the case McCullen v. Coakley, No. 12-1168. The case raised the
prospect of reconsidering past Supreme Court cases in this area, and most media reports show
that the arguments went very well for the pro-life challengers. The Court will issue its final
decision no later than the end of June 2014, and since it was argued in the middle of the year, the
decision will probably come out in April or May. It would be unwise for the Common Council
to pass this ordinance before the McCullen decision is released, when the Supreme Court could
issue a decision that is decisively against the passage of gag rules outside abortion or health
facilities.

If the City of Madison enacts the Buffer Zone gag rule, it will almost certainly face a federal
lawsuit to protect the freedom of speech of ourselves and other people, and the case could result
in significant legal costs for the City. We are working with the civil rights law firm Alliance
Defending Freedom, which recently obtained almost $500,000 in attorneys fees from the
University of Wisconsin-Madison for its violations of the freedom of speech.!” Alliance
Defending Freedom attorneys won a lawsuit against a buffer zone gag rule in Pittsburgh'® and
have been instrumental in fighting the similar law in the McCullen case."”

Thank you so much for your time and kind consideration.
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