CITY OF MADISON
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266-4511
Date: September 8, 2026
MEMORANDUM
TO: Common Council
FROM: Kate Smith, Office of the City Attorney
RE: 113 Ely Place Certificate of Approval Appeal

Before Council is an appeal of a Certificate of Approval (“CoA”) granted by the Landmarks
Commission to remove and modify underlying lot lines at 113 Ely Place in the University Heights Historic
District. 113 Ely Place, while not a landmark site itself, is in a historic district and subject to MGO Sec.
41.18(4). At its meeting, Landmarks Commission heard public comments, reviewed materials prepared
by the applicant and by staff and concluded that the proposal was compatible with adjacent lot sizes and
maintained the general lot size pattern of the district. Landmarks Commissioned approved the CoA. The
CoA was appealed to Common Council as allowed under MGO Sec. 41.20. The Council is tasked with:

(4) After a public hearing, the Common Council may, by favorable vote of a majority of
its members, reverse or modify the decision of the Landmarks Commission with or
without conditions, or refer the matter back to the Commission with or without
instructions, if it finds that the Commission's decision is contrary to the applicable
standards under Secs. 41.18, 41.19, or any district-specific standards contained in
Subchapter G. (emphasis added)

If the Council chooses to uphold the Commission’s decision to grant the COA, it will need to state
findings and cite evidence on how the Commission’s decision aligns with the standards in MGO 41.18(4).
If the Council chooses to deny (or modify) the CoA, it will need to state findings and cite evidence on
how the Commission’s decision is contrary to the standards in MGO Sec. 41.18(4). The reasoning on the
record should be clear for a potential court review on appeal.

Land Divisions in Historic Districts

Since 113 Ely Place is in the University Heights Historic District, a proposed land division or
combination must be approved by the Landmarks Commission in addition to the City’s zoning and
subdivision regulations. The Landmarks Commission reviewed that application under their role in MGO
Chapter 41. This is a different process than a Certified Survey Map (“CSM”) application. A CSM is a map
prepared by a registered land surveyor and recorded in the Register of Deed's office to accomplish a
minor land division. For CSM to be recorded, the land division must meet the technical requirements in
MGO Chapters 28 (zoning code) and 16.23 (subdivision regulations).

At this time, no CSM application to formalize the proposed lot line adjustment has been
submitted and the City cannot require the property owner to submit one before the Landmarks
Commission reviews whether or not to grant a COA. This means that the COA could be granted for a
proposed land division that may not meet the technical requirements under Madison’s zoning code and
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subdivision regulations. Whether or not the land division will meet the CSM technical requirements is
not criteria for approval or denial by the Landmarks Commission, nor is it a standard before Council on
appeal.

MGO Sec. 41.18(4) — Land Divisions and Combinations

The owner of 113 Ely Place requested a COA for adjusting the underlying lot lines of their property.
For 113 Ely Place, the parcel includes two lots and part of a third. A parcel and lot may or may not be the
same physical piece of land, in this case the parcel includes multiples lots. The proposal before
Landmarks Commission was to adjust the underlying lot line in order to create only two lots within the
parcel. MGO 41.18(4) applies to this action:

(4) Land Divisions and Combinations. The commission shall approve a certificate of
appropriateness for land divisions, combinations, and subdivision plats of landmark sites
and properties in historic districts, unless it finds that the proposed lot sizes adversely
impact the historic character or significance of a landmark, are incompatible with
adjacent lot sizes, or fail to maintain the general lot size pattern of the historic district.
(emphasis added)

MGO Chapter 41 includes its own definition section, which is typically the first place to look for
understanding ordinance language. Generally speaking, when acting in a quasi-judicial capacity,
municipalities are able to interpret their own ordinances. If the Council chooses to interpret language
using other definitions or modalities, they should explain their reasoning on the record and support it
with findings. Not all the words are defined in MGO Chapter 41 - for example, “adjacent.” The Council
and Landmarks Commission has interpreted “adjacent” to mean immediately adjoining in past decisions,
though that is not a written and adopted ordinance definition. Also relevant is “lot,” defined in MGO Sec.
41.02 as:

Lot means a tract of land, designated by metes and bounds, land survey, minor land
division or plat recorded with the Dane County Register of Deeds. (emphasis added).

Appeals and Certiorari Review

The Common Council, like the Landmarks Commission, will need to make an interpretation of
the language in MGO Sec. 41.18(4). The Common Council will hear evidence and make a finding in this
case. That decision is appealable through certiorari review, or the mechanism by which a court may test
the validity of a decision rendered by a municipality.! On certiorari review, the court's review is limited
to: (1) whether the municipality kept within its jurisdiction; (2) whether it proceeded on a correct theory
of law; (3) whether its action was arbitrary, oppressive, or unreasonable and represented its will and not
its judgment; and (4) whether the evidence was such that it might reasonably make the order or
determination in question.?

1See Acevedo v. City of Kenosha, 2011 WI App 10, 331 Wis.2d 218, 9 8, 793 N.W.2d 500 (Ct.App.2010).
2Snyder v. Waukesha Cnty. Zoning Bd. of Adjustment, 74 Wis.2d 468, 475, 247 N.W.2d 98 (1976).



