
 

 

Zoning Board of Appeals 
Request for Rehearing (Legistar 81875) 
 
 
We are requesting a rehearing with respect to our appeal on timeliness, Legistar 81875. 
 

The decision/determination date varies by the issue in our appeal 
 
The Zoning Board Of Appeals (“ZBA”) did not decide the date of the Zoning Administrator’s 
(“ZA”) decision/determination.  The ZBA discussion at the February 15th meeting seemed to 
indicate, without deciding, (1) that our appeal was late no matter what the 
decision/determination date might be, and (2) that the decision/determination date is the date 
the decision/determination was first publically available. 
 
We appealed four decisions/determinations of the ZA.  We believe that the 
decision/determination date should be separately analyzed with respect to each of those four 
grounds for appeal.  Since no appellant can know what is in the mind of the ZA, or what internal 
documents might reveal, the earliest possible decision/determination date is the date the 
information became publically available.  (Though we have some questions about using this 
date since several court cases looked to when the appellants had actual knowledge.) 
 
As will be shown below, the ZA’s decisions/interpretations became public knowledge at 
different points in the process.  For example, the UDC staff report only spoke to the pick-up 
window.  Despite assertions made by the ZA and the City Attorney’s Office (both claimed that 
there was not any change in the ZA’s determination throughout the entire public hearing 
process), there were changes in how the TOD compliance of the pick-up window was explained.  
Whether those changes reflected revisions to an interpretation or merely corrections to how 
the interpretation was explained, for the public the change was a change in interpretation. 
 
The following reflects the dates, by our grounds for appeal, when various statements were 
made regarding zoning interpretations.  It shows there was not just a single 
decision/determination date for all the grounds of our appeal. 
 
Grounds for appeal #1 
 
MGO 28.104(8)(c):  “Vehicle access sales and service windows shall be located under the 
building in which they are located, and the building shall have commercial or residential uses as 
allowed in the base district along the primary street frontage.” 
 

• UDC staff report 7/26.  “As determined by the Zoning Administrator, the proposed 
vehicle sales and service window, as designed, is consistent with both the TOD Overlay 
requirements in that it is within the existing building structure, and the Supplemental 
Regulations because the vehicle sales and service window is screened from view by a 
wall.” 
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• UDC staff report 8/16.  “As determined by the Zoning Administrator, the proposed 
vehicle sales and service window, as designed, is consistent with both the TOD Overlay 
requirements in that it is within the existing building structure as a result of the canopy 
roof addition, and the Supplemental Regulations because the vehicle sales and service 
window is screened from view by a wall.” 

 

• Plan Commission staff report 8/28.  “Per zoning staff, the proposed enclosure for the 
drive-thru complies with the TOD Overlay District.” 

 

• Zoning comments at the 8/28 Plan Commission meeting.  “The other question about the 
drive-thru, I do want to just clarify that it is not a canopy.  A canopy is a defined thing.  It 
has posts and a roof and no wall.  This is a wall, so it’s a building addition.”  “So the 
addition that they did build encloses the window, it puts it under the roof of the 
addition and so the zoning administrator’s interpretation is that that satisfies that 
requirement in the TOD overlay.” 

 

• ZA PowerPoint presentation materials, page 6:  “Canopy addition over drive-through ≠ 
“under the building” 

 
As can be seen from the above, the pick-up window was first “within the existing building 
structure,” then it was “within the existing building structure as a result of the canopy roof 
addition,” then Zoning staff told the Plan Commission “it is not a canopy” by virtue of the wall, 
yet the ZA calls the structure a “canopy addition.” 
 
Whether a structure is a canopy or a roof might seem picky.  However, when interpreting the 
zoning code, such distinctions matter.  For example, whether a structure is a canopy or a roof 
determines whether this gas station has a canopy or a building addition. 
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Thus, the reports of the ZA’s decision/determination changed, and it was not until the 8/28 Plan 
Commission meeting that the decision/determination was clarified with respect to the “under 
the building” requirement. 
 
Grounds for appeal #2 
 
This issue is whether the ordering facility also needs to be “under the building in which they are 
located, and the building shall have commercial or residential uses as allowed in the base 
district along the primary street frontage.” 
 
The UDC staff reports only addressed the pick-up window.  The only possibility for public 
awareness that the ZA had decided the ordering facilities were not required to be under the 
building was the broad comment in the 8/28 Plan Commission staff report:  “Staff notes that 
Zoning has determined that this development would comply with this recently adopted [TOD] 
ordinance …” 
 
Public comments for the August 28th Plan Commission meeting (pdf page 16 of document #9 of 
Legistar 78428) raised the issue of the ordering facility needing to be under the building.  The 
Plan Commission referred the matter and the applicants did not return until 2 months later.  
Certainly it is reasonable to assume that zoning read the public comments and that the ZA 
might reconsider, based on further reflection, whether the development complied with the 
TOD ordinance.   
 
While one might argue the 8/28 staff report was adequate notice of the ZA’s 
decision/determination (that the development complies with the TOD ordinance), there is no 
specificity in that determination.  Did the ZA even consider the ordering facility?  If not, would 
the ZA consider the issue after being put on notice and provide a decision/determination by the 
10/30 Plan Commission meeting? 
 
We believe the ZA’s decision/determination was made as of 10/30, when there was public 
knowledge that the ZA would not be addressing this issue. 
 
Grounds for appeal #3 
 
This issue addresses the application of MGO 28.006, Scope of regulations.  This ordinance 
requires “all uses of land or buildings established” after adoption of an ordinance to comply 
with all applicable regulations.  It also requires enlargements of or additions to existing uses to 
comply with all applicable regulations. 
 
This issue was never decided/determined by the ZA, or at least there was not any public 
knowledge of any decision/determination since neither staff reports nor zoning/planning 
testimony addressed the issue. 
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When is there public knowledge that the issue will not be addressed?  MGO 28.006 was raised 
in public comments for the August 28th Plan Commission meeting (pdf page 19 of document #9 
of Legistar 78428).  It is reasonable to assume that zoning read the public comments and that 
the ZA might consider the scope of MGO 28.006 and address the issue in the supplemental staff 
report for the October 30th Plan Commission meeting.  Since the issue was never addressed, 
public knowledge of the decision/determination that MGO 28.006 was inapplicable did not 
exist until after the October 30th Plan Commission meeting. 
 
Grounds for appeal #4 
 
This issue addresses the ability to use the existing asphalt between the building and S Park as a 
drive-thru lane. 
 
This issue was first addressed in the 8/28 Plan Commission staff report: 

“Per §28.104(8) M.G.O. the site standards for automobile infrastructure do apply. 
Vehicle access sales and service windows and drives shall not be allowed between the 
primary street-facing façades and the primary public or private street, shall be setback 
from the primary and secondary street equal to or greater to than the principal building 
setback, shall be located under the building in which they are located, and the building 
shall have commercial or residential uses as allowed in the base district along the 
primary street frontage. Per zoning staff, the proposed enclosure for the drive-thru 
complies with the TOD Overlay District. Staff note that existing drive-thru infrastructure 
is not subject to the site standards for automobile infrastructure on the TOD Overlay 
District. Staff also believe the Supplemental Regulations for vehicle access sales and 
service windows are met.” 

 
August 28th is the earliest possible date for a decision/determination by the ZA on the issue of 
the asphalt, if the date of the ZA determination is when the determination became publically 
available. 
 
Summary 
 

• Issues #1, by virtue of changes, has an earliest possible determination date of August 28th. 
 

• Issue #2 was never specifically addressed even though it was raised, and it only became 
clear at the October 30th Plan Commission meeting that it would not be addressed. 

 

• Issue #3 was never addressed and it only became clear at the October 30th Plan Commission 
meeting that it would not be addressed. 

 

• Issue #4 has an earliest possible determination date of August 28th. 
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An inappropriate standard of review was used 
 
As stated by the ZBA Chair:  “The burden is on the applicant at this point to show that the 
zoning administrator’s determination was incorrect.”  We do not believe this standard of review 
was correct since the ZA does not have the authority to make the initial timeliness 
determination and does not have the authority to withdraw an application. 
 
Duty of the ZBA to act 

 
Attorney Haas said in an email of January 17th that the ZA “removed [our appeal] from the ZBA 
agenda because City ordinance directs the Administrator to forward appeals to Board if it is 
required to act on the appeal, and the Board is not required to act on untimely appeals.” 
 
MGO 28.205(3) addresses the jurisdiction of the Zoning Board of Appeals.  Pursuant to MGO 
28.205(3)(a), the ZBA has the and authority to:  “hear and decide appeals where it is alleged 
there is error in any order, requirement, decision or determination made by the Zoning 
Administrator in the enforcement of this chapter.” 
 
It is under the zoning administrator’s duties, MGO 28.202(2)(i) that the ZA has the duty to 
“receive, file and forward to the Zoning Board of Appeals all applications for appeals, variances 
or other matters on which the Zoning Board of Appeals is required to act under this ordinance.” 
(emphasis added) 
 
Under MGO 28.205, the ZBA is required to act on appeals where the appellant alleges the ZA 
made an error.  Whether an appeal is timely is determined pursuant to the ZBA rules, not the 
ordinance. 
 
Jurisdictional issues:  timeliness and standing should be treated the same 
 
Attorney Haas said in an email of January 17th:  “Timeliness and standing are jurisdictional 
questions and the ZBA’s decisions regarding them will determine whether a hearing on the 
merits of the appeal is held.” 
 
As these are both jurisdictional issues, they should be treated the same – either the ZA can 
make the initial determination, subject to appeal, or the ZBA makes the decision(s) before 
proceeding to the merits. 
 
There have been two instances where the City Attorney’s office raised potential problems 
regarding whether the appellant had standing, Legistar 40711 and 41247.  In both appeals, the 
City Attorney’s office wrote memos, but left the decision on standing to the ZBA.  The memo for 
Legistar 41247 says:  “Prior to considering the substance of Appellant’s appeal, the ZBA must 
determine if she has been aggrieved.”   
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ZBA Attorney McReynolds, in an email dated February 12th, told us, if the ZBA found we were 
timely, that the “original appeal will be noticed and heard at the next meeting including any 
arguments about whether the appellants have standing to bring the appeal” and that “the ZBA 
could decide to discuss standing during an appeal even if City staff do not raise the issue.  
However, it would need to be brought up in the context of an appeal that is on the agenda as 
part of that appeal.  As you are probably aware, standing is usually so obvious that it need not 
be discussed unless the other party (in this case the Zoning Administrator) raises the issue.” 
 
Standing has clearly been handled as an issue to be decided by the ZBA, not as an issue where 
the ZA can make the determination subject to appeal.  Since timeliness is also a jurisdictional 
issue, it should be addressed in the same manner – as a matter for the ZBA to decide in 
connection with the appeal. 
 
The ZA lacks authority to withdraw an application 
 
The ZA’s duties end once the ZA has performed the duty under the ordinance to “receive, file 
and forward to the Zoning Board of Appeals all applications for appeals …”  Once the 
application has been forwarded, especially when evidenced by placement of the appeal on the 
ZBA agenda, the ZA’s duty has ended.  The ZA does not have explicit authority to withdraw an 
application for appeal.  The ZBA rules specifically address whether an appellant may withdraw 
an appeal application (under ZBA rule 12, an “appellant may withdraw his appeal at any time 
prior to action thereon, with the consent of the Board”) but there is not any comparable 
provision allowing the ZA to withdraw an application. 
 
Why it matters 
 
Requiring us to prove that the zoning administrator’s determination on timeliness was incorrect 
sets a much higher bar for us to overcome.  As noted by one Board member at the February 
15th meeting, it does not matter what the determination date is because we filed late no matter 
what the determination date may be. 
 
On the other hand, if the ZA’s position on timeliness is only informational, the ZBA makes the 
timeliness decision based on all the evidence.  For example, the ZBA could consider the fact 
that three of the four appeal applications submitted in 2023 were late.*  (The fourth application 
did not indicate any date for the ZA’s determination and timeliness was not addressed.) The 
ZBA could consider whether to fashion a remedy, as did the Wisconsin Supreme Court, based 
on fairness.  The ZBA could decide to suspend its rule. 

* Attached is an exhibit showing the first two pages of Legistar 79194.  The official 
notice has a postmark date of 04/28/2023.  The appeal was filed 07/13/2023, or 76 days 
after the official notice (61 days late).  ZBA rule B.1.provides:  “Where official notice is 
mailed, the time to appeal [15 days] shall begin running from the postmark date.” 

 
The ZBA may well determine that the ZA’s decision/determination date varies by our appeal 
issues as discussed above.  Perhaps some decision/determinations were made as of August 
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28th, making our appeal 68 days late (as compared to the 61 days late for Legistar 79194).  
Perhaps some decision/determinations were made as of October 30th, making our appeal 5 
days late (the appeal in Legistar 76608, decided in 2023, was also 5 days late). 
 

The record 
 
MGO 28.205(5)(c) requires the ZA to “transmit all the papers constituting the record upon 
which the action appealed from was taken to the Zoning Board of Appeals.”  The only item 
submitted by the ZA was a PowerPoint presentation.  This ordinance requirement would appear 
to include any documentation, such as emails and meeting notes, involving issues raised in our 
appeal to show when various determinations were made and/or revised. 
 
We believe the above information causes a reasonable belief that evidence at the February 
15th hearing was materially inaccurate or incomplete. 
 
Respectfully Submitted, 
 
Alder Isadore Knox 
 
Alder Marsha Rummel 
 
 
 
 






