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From: EDC
To: Freedman, Andrea
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From: Bill Connors <bill@smartgrowthgreatermadison.com> 
Sent: Wednesday, January 18, 2023 12:51 PM
To: EDC <EDC@cityofmadison.com>
Subject: Smart Growth's Comments re Mandatory Building Energy Benchmarking and Tune Ups
Ordinance
 


 


Economic Development Committee members:
 
I will speak with you during the meeting this evening about most of Smart Growth's
comments on the proposed mandatory building energy benchmarking and tune ups
ordinance (Legistar 75280).  However, I will not have time to cover everything, so I
am sending you this email as a supplement.
 
Please be aware the Energy Star reporting tool requires the following data to be
included in a report in order for Energy Star to allow the building owner to submit a
report.  Some of this data must come from the commercial tenants.  It is common for
a large commercial building to have 10 or more commercial tenants, and many of
them will refuse to provide this data to the building owner to report to the
city government.
 
Energy Star Requirements


Data Collected for All Properties
·         Property Name
·         Property Address
·         Total Gross Floor Area of Property
·         Irrigated Area
·         Year Built/Planned for Construction Completion
·         Occupancy
·         Number of Buildings
·         12 consecutive months of energy data


 


Additional Data Collected for Office
The following information is required to get an ENERGY STAR score (if eligible):


·         Gross Floor Area
·         Weekly Operating Hours
·         Number of Workers on Main Shift



mailto:EDC@cityofmadison.com

mailto:afreedman@cityofmadison.com

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23GrossFloorArea&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=Vjezhqu3bcajd7lCyxy1oMWZoY-FOX3Lg9HmwZAcmvs&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23IrrigatedArea&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=Spk5B-ibDGz4lKagC0MoQl8o6GMXW7Ejang0WGbYLws&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23YearBuilt&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=dofi8_PF9oy-2Zpfk5CWc34PuDvC0WRczgvc2NwfLZY&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23Occupancy&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=ZejuCgPJPKdP_JO-2COlZD8U0VkfgqNCBZjIK5Jr-xY&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23Office&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=hlKUybIr2xv_WuywL7Dk18yTnpyRoIk-N4l-WnCF9vs&e=

https://urldefense.proofpoint.com/v2/url?u=http-3A__www.energystar.gov_buildings_facility-2Downers-2Dand-2Dmanagers_existing-2Dbuildings_use-2Dportfolio-2Dmanager_understand-2Dmetrics_eligibility&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=CHuLEVh5rU_uUdjaann887EBHfsTG4MkunIeHxtOH00&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23GrossFloorArea&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=Vjezhqu3bcajd7lCyxy1oMWZoY-FOX3Lg9HmwZAcmvs&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23WeeklyOperatingHours&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=KdUyxK99AA-j2CDwIjxuQl3f3IobIaSZWrD7qYFnK2Y&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__portfoliomanager.energystar.gov_pm_glossary-23NumberOfWorkersOnMainShift&d=DwMFaQ&c=byefhD2ZumMFFQYPZBagUCDuBiM9Q9twmxaBM0hCgII&r=uvkFO3f5BFHMJOh2etCtxlkRPDo8zsufRTO9jNMlgc8&m=7myCUtmJpi6gA_7fW54IBDzpQpCAP8Yzj2AZfW6S2ylgZfevFrcWU8122-mYyWzu&s=ha5NKPw1Kti2uTcZGInCL_vrAgnPXciFxjRwb1PUtIU&e=





·         Number of Computers
·         Percent That Can Be Cooled


 
 
The proposed ordinance lists building energy standards that will exempt a building
from the ordinance.  Please be advised that few commercial buildings will qualify for
this exemption.
 
The proposed ordinance lists certifications that someone must have to be able to
perform a tune up required by the ordinance.  Building owners' in-house staff can
perform the tune ups if they have one of these certifications.  Please be advised that
Smart Growth is not aware of any in-house building operations staff who have any of
these certifications.  One of Smart Growth's members has diligently searched for
training to obtain the least onerous of these certifications and has discovered there
currently is no such training available in Wisconsin or the upper Midwest.


Bill Connors
Executive Director
Smart Growth Greater Madison, Inc.
608-228-5995 (mobile)


www.smartgrowthgreatermadison.com
 
25 W Main St - 5th Floor, Suite 33
Madison, WI 53703
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From: Susan Johnson <susan.johnson@colliers.com> 
Sent: Wednesday, January 18, 2023 1:54 PM
To: EDC <EDC@cityofmadison.com>
Subject: URGENT FOR TODAY - Wed. 1/18 - Legistar File 75280 - Madison Economic Development
Committee
 


 


Economic Development Committee members:


As mangers of over 14M SF of Wisconsin commercial real estate, Colliers
International prides ourselves in being competent and mindful stewards to the
properties and the environment.  We regularly advise our clients to perform as
many energy savings and sustainability-minded projects as feasible on a yearly
basis.
 


On behalf of Colliers International, we are asking to modify the proposed ordinance
mandating building energy benchmarking and tune ups (Legistar 75280) to a
voluntary program.  Even if the new program remains mandatory, please revise it
so that it does not require reporting of proprietary information to the city
government. The ordinance makes the Madison city government the holder of the
reported energy data, which is not appropriate, because once the city government
has the data, it can be obtained by anyone through a public records request.  This
data is proprietary data of the building owners and their commercial tenants and
should not be made public record that can be obtained by anyone.


Why must this data be reported to the city government?  What is the city
government planning to do with this data in the future?  We understand the goal of
the ordinance was to require the building owners to look at their data, which can be
accomplished without reporting to the city government.
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Legistar File No. 75280 Body 
 



DRAFTER’S ANALYSIS:  This ordinance will create a building energy savings code for the City 
of Madison. Under this code, property owners of commercial buildings over 25,000 square feet 
will be required to benchmark their building’s energy use on an annual basis and perform 
building tune-ups every four-years for commercial buildings over 50,000 square feet. This 
ordinance will be part of the property maintenance code and be administered by the 
Sustainability and Resilience Manager in the Mayor’s Office, with enforcement actions to be 
undertaken by the Building Inspection Division. 
 
The City of Madison is committed to reaching 100% renewable energy and net-zero carbon 
emissions for City operations by 2030 and community-wide by 2050. According to a 2015 
greenhouse gas inventory, commercial buildings were responsible for 30% of community-wide 
greenhouse gas emissions. Improving energy efficiency in commercial buildings is a proven 
strategy for saving energy and reducing their carbon footprint. More than 40 other cities, 
counties, and states have established policies focused on improving energy efficiency in 
existing buildings. Cities that have enacted a benchmarking requirement include Minneapolis, 
Chicago, Ann Arbor, St. Louis, Boulder, New York, Boston, San Francisco, Seattle, Austin, 
Washington D.C., and Philadelphia. Cities including Salt Lake City, Seattle and Philadelphia 
have policies that require tune-ups. In addition, many states, including Wisconsin, have 
benchmarking requirements for state-owned buildings. 
 
Benchmarking is a well-established practice of assessing and analyzing a building’s annual 
energy use, thereby helping the building’s owners understand current patterns of energy use, 
identify opportunities to save energy and reduce greenhouse gas emissions, and track changes 
over time. Once aware of the building’s energy consumption and opportunities to improve 
efficiency, building owners may find that it is advantageous to make energy efficiency 
improvements to the building to reduce energy costs, reduce greenhouse gas emissions, 
increase occupant comfort and satisfaction, increase the value of the property, and make the 
building more sustainable and marketable. In addition, these changes made by private property 
owners will help the City meet its climate and energy goals. Research by U.S. EPA shows that 
buildings that benchmark their energy use see an average annual energy savings of 2.4% per 
year that accrues over time, resulting in an 8 to 10% total reduction in annual energy use. 
 
To benchmark, property owners of covered buildings must enter their building’s data into a 
designated free national benchmarking tool and submit this information to the City. 
Benchmarking requirements will be phased in over a three-year period beginning in 2024.  
 
A building tune-up is a process wherein property owners have a qualified professional assess a 
building’s existing energy systems, controls, and maintenance practices and perform no- to low-
cost operational adjustments, maintenance, or minor repairs that improve system performance 
and save energy. Analysis by Pacific Northwest National Laboratory shows that buildings that 
tune up reduce their annual energy use by 12% on average, with some buildings’ energy 
savings as high as 52%. Like benchmarking, building tune-ups can help building owners save 
money on utility bills while also helping the City meet its climate goals. Tune-up requirements 
will be phased in over a two-year period beginning in 2025. 
 
Tenants shall be required to provide property owners with relevant information to allow them to 
benchmark their property and access to the leased areas to perform tune-up assessment and 
corrective actions. These requirements on tenants are not inconsistent with the statutory 
limitations in Wis. Stat. Sec. 66.0104(2)(d), since they neither require the landlord to 
communicate any information to tenants, nor do they require landlords to communicate to the 
City any information concerning the landlord or tenant. 
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Finally, the bond schedule is being amended to enable the Building Inspection Division to 
enforce this Section by the issuance of citations. 
 
 
 
*********************************************************************************** 
 
The Common Council of the City of Madison do hereby ordain as follows: 
 
 1. Section 29.40 entitled “Building Energy Savings Code” of the Madison General 
Ordinances is created read as follows: 
 



“BUILDING ENERGY SAVINGS 
 
29.40 BUILDING ENERGY SAVINGS CODE 



(1) Intent and Purpose .  
(a) The Common Council of the City of Madison hereby finds that: 



1. The Madison Sustainability Plan, adopted on June 12, 2012 by 
RES-12-00434 and as updated on March 21, 2017 by RES-17-
00213, calls for the City to reduce overall energy consumption fifty 
percent (50%) by 2030 in the public and private sectors, and to 
achieve 100% renewable energy and net zero carbon emissions 
for city operations by 2030 and community-wide by 2050. 



2. The Sustainability Plan calls for the City to make energy efficiency 
upgrades to City-owned buildings to meet specific energy 
performance targets.  



3. The Sustainability Plan also calls for gathering benchmarking 
information on private buildings. 



4. Benchmarking and tune-ups are important tools used by 
municipalities and states throughout the United States, including 
the State of Wisconsin, to encourage property owners to track and 
improve the energy efficiency of their buildings. Requiring 
benchmarking and tune-ups demonstrably improves building 
energy efficiency. 



5. Benchmarking and tune-ups will lead to energy efficiency 
improvements in commercial buildings community-wide. This will 
lead to an increase in the quality and sustainability of the buildings 
in the City, raise property values and occupancy rates, and 
demonstrate City, City businesses and City residents’ commitment 
toward climate action and sustainability.  



6. Energy efficiency improvements made as a result of 
benchmarking and tune-ups will create local employment 
opportunities that will benefit the City, the City’s businesses and 
the City’s residents. 



7. Benchmarking and tune-ups will lead to reduced energy use in 
Madison, and therefore a reduction in greenhouse gas emissions. 
This will help the City meet its energy and climate goals, improve 
air and water quality, and benefit public health and the 
environment in the City and the region. 



8. Buildings that benchmark their energy use see an average annual 
energy savings of 2.4 percent per year that accrues over time, 
resulting in an 8 to 10 percent total reduction in annual energy. 
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9. Building tune-ups help buildings perform at optimum efficiency, 
and, on average, have been shown to reduce energy consumption 
by 12 percent and have a short payback period for property 
owners. 



10. The public policy interests served by this Section’s benchmarking 
and tune-up requirements will include increasing energy efficiency 
in the City and helping the City meet its climate goals while 
mitigating the future impacts of climate change, the costs of which 
will be borne by the City, property owners and residents alike. 
Building owners may be reluctant to share benchmarking and 
tune-up information with the City out of concern that this 
information could be made public and that public knowledge of 
this information would pose reputational or economic risk. Hence, 
the public’s interest in disclosure of these reports, in full or in a 
way that identifies the buildings and owners, is outweighed by the 
City’s interests in establishing and carrying out this building 
energy savings code. See Subsection 5 on Data Privacy below.  



(b) Consistent with the aforementioned findings, the purpose of this 
ordinance is to improve the energy efficiency of commercial buildings and 
reduce overall energy use and greenhouse gas emissions while providing 
benefits to building owners and tenants. This ordinance is adopted for the 
purpose of protecting the public health, safety, comfort and general 
welfare of the people of the City of Madison pursuant to the powers set 
forth in Wis. Stat. § 62.11(5). 



(2) Definitions . For the purposes of this Section the following definitions apply: 
Administrator means the Sustainability and Resilience Manager. 
Base Building Systems mean the systems or sub-systems of a building 



that use energy and/or impact energy consumption including but not limited to: 
(1) primary HVAC (heating, ventilation, air conditioning) systems; (2) conveying 
systems; (3) domestic hot water systems; (4) electrical and lighting systems. 
Base building systems shall not include equipment used for industrial or 
manufacturing processes. 



Benchmarking Report means a report, generated by ENERGY STAR 
Portfolio Manager, summarizing the annual energy performance of a building. 



Building Owner or Owner means the owner of record of a building. In the 
case of a building held in cooperative or condominium form of ownership, the 
term Building Owner or Owner shall refer to the board of managers, board of 
directors, condominium association, or other representative body of the jointly-
owned building with authority to make decisions about building assessments and 
alterations to the building. 



Building Tune-Up means an inspection by a tune-up specialist and 
subsequent appropriate corrective actions to increase a covered building’s 
energy efficiency. 



Certificate of Occupancy means the certificate issued by the Building 
Inspection Division under Section 29.11 allowing the building to be occupied. 



Commercial Building means public buildings and places of employment 
subject to the commercial building code, Wis. Admin. Code Ch. SPS 361-366, 
and Wis. Admin Code Ch. SPS 375-379, excluding buildings used solely for 
multifamily housing or industrial purposes.  



Corrective Actions means operational adjustments, maintenance or 
repairs to existing building equipment or systems to resolve issues identified 
during the building tune-up assessment. These corrective actions will all be minor 
repairs, which is defined as low-cost repairs to existing equipment. 
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Covered Building means buildings required to comply with either 
Subsection (3) or (4).  



Energy Benchmarking means the assessment of a building’s energy use 
and efficiency. 



ENERGY STAR Portfolio Manager means the tool developed and 
maintained by the United States Environmental Protection Agency to track and 
assess the relative energy performance of similar buildings nationwide. 



ENERGY STAR Score means a 1 to 100 score that demonstrates the 
energy efficiency of a building relative to similar buildings across the country.  



Floor Area is the gross floor area for the building, as determined by the 
City Assessor. 



Tenant means a person occupying or holding possession of a building or 
premises pursuant to a rental agreement. 



Tune-Up Specialist means a person qualified to conduct a building tune-
up, per Subsection (4)(b)5. 



Tune-Up Report means a report of required tune-up activities as 
established by the Administrator and completed by a tune-up specialist, 
summarizing the findings, recommendations, and corrective actions taken as a 
result of the building energy tune-up and estimated energy savings. 



Utility means an entity that distributes and sells natural gas, electric, or 
thermal energy services for buildings. 



(3) Energy Benchmarking . 
(a) Applicability . 



1. Covered Buildings . This Subsection applies to all commercial 
buildings that are equal to or larger than 25,000 square feet of 
floor area. In addition: 
a. For buildings with both residential and non-residential 



uses, this Subsection applies to non-residential portions of 
a building where the non-residential floor area is equal to 
or larger than 25,000 square feet. 



b. Any two or more commercial buildings that are served by 
one common energy meter without sub-metering, such that 
their energy use cannot be tracked individually, shall be 
considered one building for the purpose of determining 
floor area. 



2. Benchmarking Schedule . Owners of covered buildings under 
Paragraph 1 shall complete their annual energy benchmarking 
requirements by March 31 of each year. The requirements of this 
Subsection shall be applicable on the following schedule:  
a. Covered buildings of 100,000 square feet of floor area or 



larger shall comply by March 31, 2024.  
b. Covered buildings between 50,000 and 99,999 square feet 



of floor area shall comply by March 31, 2025.  
c. Covered buildings between 25,000 and 49,999 square feet 



of floor area shall comply by March 31, 2026.  
3. Exemptions . The requirements of this Subsection do not apply to 



the following: 
a. Buildings located on a parcel of real property classified as 



manufacturing by the City of Madison’s Assessor’s Office 
in accordance with the most recent version of the 
Wisconsin Property Assessment Manual.  



b. Any building, regardless of size, which has no installed 
lighting, heating system, and cooling system. 











Page 5 
 



 



c. Unoccupied buildings, provided that the owner submits 
documentation to the Administrator, on a form provided by 
the Administrator, establishing that the property met one or 
both of the following conditions for the calendar year to be 
benchmarked:  
i. The property did not have a certificate of 



occupancy for the full year to be benchmarked; 
ii. The building was demolished or otherwise not 



receiving utility services for at least 30 days of the 
year to be benchmarked. 



(b) Requirement for Energy Benchmarking and Reporting . 
1. Requirement .  



a. Owner . The owner of a covered building subject to this 
Subsection shall benchmark aggregate, whole-building 
energy use for the building via ENERGY STAR Portfolio 
Manager. The energy benchmarking report and ENERGY 
STAR score, where applicable, shall be based on data 
from the twelve consecutive months of the previous 
calendar year. 



b. Tenant Reporting . Where the owner of a covered building 
leases the entire covered building to a single tenant, and 
the tenant is responsible for managing all energy usage for 
the building, the owner may, with the agreement of the 
tenant, delegate all responsibilities under this Subsection 
to the tenant. Such delegation shall be provided in writing 
to the Administrator, on a form provided by the 
Administrator. Upon such a delegation, the tenant shall be 
considered an owner under this subsection and be 
required to comply with the terms hereof, although the 
building owner remains responsible for building 
compliance.  



2. Reporting . The owner shall provide to the Administrator, on a 
form provided by the Administrator, an energy benchmarking 
report for the previous calendar year by March 31 of each year.  



3. Extension . A building owner may apply for a 60 day compliance 
extension from the reporting deadline in Paragraph 2 by showing 
good cause. Receiving an extension does not alter the future 
schedule for compliance. Conditions to receive a 60 day extension 
under this Subparagraph include, but are not limited to: 
a. The building owner purchased the building within 180 days 



prior to the compliance deadline. Evidence of the 
transaction and new ownership information must be 
submitted. 



b. The building owner has encountered technical difficulties 
preventing the on-time submission of the benchmarking 
report. 



c. The building owner can demonstrate proof of financial 
hardship preventing completion of benchmarking as 
evidenced by any of the following: 
i. The building is the subject of a tax lien sale or 



public auction due to property tax arrearages; 
ii. The building is controlled by court appointed 



receiver; or 
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iii. The building has been acquired by a deed in lieu of 
foreclosure. 



d. Good cause is shown by the building owner, as 
determined by the Administrator. 



4. Amendments and Updates to Benchmarking Report . 
a. Where the Owner of a covered building learns that any 



information reported as part of the annual benchmarking 
submission is inaccurate or incomplete, the Owner shall 
amend the information reported within Portfolio Manager 
and shall provide the Administrator with an updated 
benchmarking report within 30 days of learning of the 
inaccuracy.  



b. No amendment of data under this paragraph shall be 
required after June 30 of the second year following the 
year for which such data was originally reported. 



(c) Building Tenant Responsibility .  
1. Each tenant located in a covered building shall, within 30 days of 



a request by the building owner, provide in a form that does not 
disclose personally-identifying information, all information that 
cannot otherwise be acquired by the building owner and that is 
needed by the building owner to comply with the requirements of 
this Subsection.  



2. Nothing in this Subsection shall be construed to permit a property 
owner to use tenant energy usage data for purposes other than 
compliance with this Section, nor shall the reporting requirements 
of this Subsection be construed to excuse property owners from 
compliance with federal or state laws governing direct access to 
tenant utility data from the responsible utility.  



3. Where, despite good faith effort to obtain data as provided in this 
subsection (c), an owner is unable to obtain data for a portion of a 
building because the tenant in control of such portion of the 
building failed to comply with this ordinance, the owner may report 
partial-building data. 



(4) Building Tune-Ups . 
(a) Applicability . 



1. Covered Buildings . This Subsection applies to all commercial 
buildings that are equal to or larger than 50,000 square feet of 
floor area. In addition: 
a. For buildings with both residential and non-residential 



space uses, this Subsection applies to non-residential 
portions of a building where the non-residential floor area 
is equal to or larger than 50,000 square feet. 



2. Schedule . Covered buildings are subject to the following building 
tune-up compliance dates: 
a. Initial Tune-Up . Owners of covered buildings under 



Paragraph 1 shall conduct an initial building tune-up on the 
following schedule:  
i. Covered buildings of 100,000 square feet of floor 



area or larger shall comply by October 31, 2025.  
ii. Covered buildings between 50,000 and 99,999 



square feet of floor area shall comply by October 
31, 2026.  
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For buildings with both residential and non-residential 
uses, the compliance deadline will be based on the square 
footage of floor area for non-residential areas. 



b. New Buildings . Newly constructed buildings shall comply 
with the later of the applicable schedule for the building 
under Subparagraph a, or by October 31 following the 
point at which the building has had its certificate of 
occupancy for at least three years.  



c. Subsequent Tune-Up. .Covered buildings must conduct 
subsequent building tune-ups by October 31 of every 
fourth year after the first compliance date established 
under Subparagraphs a and b. 



d. Alternative Schedules for Large Building Portfolios . A 
building owner may seek an alternative schedule for tune-
up compliance by submitting a large portfolio compliance 
plan to the Administrator, on a form provided by the 
Administrator, if they own a portfolio of 10 or more covered 
buildings subject to this Subsection.  



3. Exemptions . The Administrator may grant a building owner an 
exemption from the building tune-up compliance date established 
under Paragraph 2, for a specified period of time, as follows: 
a. Application . Building Owners seeking an exemption from 



an initial tune-up or subsequent tune-up must submit a 
tune-up exemption request and accompanying 
documentation, on a form provided by the Administrator, 
that shows either: 
i. One of the following alternative compliance 



pathways identified in this Paragraph has been 
achieved; or,  



ii. One of the barriers to compliance identified in this 
Paragraph applies. 



b. Deadline . Requests for exemptions must be submitted to 
the Administrator no sooner than 2 years in advance of, 
and no later than April 30 of the year of the building’s 
applicable tune-up compliance date. The Administrator 
shall notify applicants within 60 days of receiving an 
exemption request on the determination of whether the 
exemption is granted.  



c. Alternative Compliance Pathways . An exemption from the 
building tune-up compliance cycle may be granted for a 
covered building if one or more of the following alternative 
compliance pathways are shown to exist: 
i. The building has a certified ENERGY STAR score 



of 75 or greater in the calendar year preceding the 
tune-up compliance date; 



ii. The building has received a rating of LEED Gold for 
Operations + Maintenance, or another green 
building certification that is equivalent to standards 
accepted in the industry for an efficiently operating 
building as determined by the Administrator within 
the three years preceding the tune-up compliance 
date; 
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iii. The building has completed a full commissioning, 
retro- or re-commissioning procedure within the 
three calendar years preceding the tune-up 
compliance date; 



iv. The building has achieved a certified net zero 
energy recognition from the International Living 
Future Institute, the Passive House Institute of the 
United States, or other comparable or equivalent 
organization as determined by the Administrator 
within the three years preceding the tune-up 
compliance date;  



v. The building can demonstrate an annualized 15% 
reduction in weather-normalized site Energy Use 
Intensity (EUI) relative to the building’s prior two-
year average site EUI. Accuracy of the ENERGY 
STAR Portfolio Manager and energy benchmarking 
account information for all three years must be 
verified by an individual meeting the qualifications 
of a tune-up specialist, as defined below; 



vi. The owner has completed an energy audit for the 
building that is no less stringent than the ASHRAE 
Level II standard and implemented all energy 
efficiency measures providing a simple payback of 
three years or less that were identified in the audit 
in the three years preceding the tune-up 
compliance date; 



vii. The buildings has a site EUI equal to or less than 
20 kBTU per square foot per year for at least two of 
the three calendar years preceding the tune-up 
compliance date; and 



viii. Other applicable criteria that demonstrate 
compliance with the intent of this Subsection, as 
determined by the Administrator. 



d. Barriers to Compliance . An extension to a building tune-up 
compliance date may be granted for a covered building if 
one or more of the following barriers to compliance are 
shown to exist: 
i. The building has been approved for demolition 



under Section 28.185 within one year of the 
building tune-up compliance date; 



ii. The building’s owner is experiencing significant 
financial distress such as bankruptcy or insolvency 
or the building is the subject of a pending or recent 
foreclosure action; and, 



iii. Other applicable criteria that demonstrates that the 
owner may have a barrier to complying with the 
requirements of this Subsection, as determined by 
the Administrator. 



(b) Requirement for Building Tune-Ups and Reporting . 
1. Requirement . Owners of covered buildings are required to 



conduct an initial building tune-up and subsequent building tune-
ups every four years thereafter by the building tune-up compliance 
date, as provided for under Subdivision (a). 
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2. Reporting . Owners must provide a building tune-up report to the 
Administrator, on a form provided by the Administrator, by the 
applicable building tune-up compliance date. The building tune-up 
report shall include findings, recommendations, and corrective 
actions taken as a result of the building energy tune-up and 
estimated energy savings. 



3. Extensions . A building owner may apply for a one-year 
compliance extension from the building tune-up compliance date 
by showing good cause. If the Administrator grants such an 
extension, the future schedule for compliance remains the same, 
and the building’s next compliance schedule will be less than the 
typical four-year schedule. Requests for extensions must be 
submitted to the Administrator no later than April 30 of the building 
tune-up compliance year, on a form provided by the Administrator. 
However, in the case of a change of ownership after April 30 of 
the compliance year, the building owner may submit an extension 
request up to the building tune-up compliance date. Conditions to 
receive a one-year extension include but are not limited to: 
a. A change of building ownership within one year of the 



compliance date. Evidence of the transaction and new 
ownership information must be submitted with the tune-up 
extension request; 



b. Buildings with less than a 50% occupancy rate in 
nonresidential spaces during a consecutive 6- month 
period within the 12-months preceding the compliance 
date. The Building Owner must submit clear evidence of a 
minimum 50% vacancy with the tune-up extension request; 



c. Buildings in which permitted mechanical improvements or 
permitted renovations are underway, which must be 
complete before a tune-up can reasonably occur. The 
Building Owner must provide permits and work schedules 
with the tune-up extension request; 



d. The building owner demonstrates proof of financial 
hardship preventing on-time completion of a tune-up. This 
may be evidenced by any of the following: 
i. The building is the subject of a tax lien sale or 



public auction due to property tax arrearages; 
ii. The building is controlled by court appointed 



receiver; or  
iii. The building has been acquired by a deed in lieu of 



foreclosure. 
e. Good cause for a one-year extension is shown by the 



building owner, as determined by the Administrator. 
4. Tune-Up Requirements . 



a. Tune-Up . A tune-up performed under this Subsection 
includes:  
i. An inspection of base building systems conducted 



by a qualified tune-up specialist and resulting in a 
report of findings and recommendations for 
improving building energy operations; and,  



ii. Corrective actions taken to optimize energy 
performance by implementing all low-cost 
adjustments, maintenance and minor repairs to the 
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building’s existing base building systems as 
determined by the Administrator. 



b. Systems Included in a Tune-Up . Building tune-ups will 
include the following base building systems or subsystems 
that use energy or impact energy consumption, including: 
i. The building envelope; 
ii. HVAC systems (heating, ventilation, and air 



conditioning); 
iii. Conveying systems; 
iv. Domestic hot water systems; and 
v. Electrical lighting systems.  



c. Systems Not Included in a Tune-Up . The following 
building systems are exempt from assessment and 
corrective actions during a tune-up:  
i. Tenant-owned systems, when the tenant’s leased 



space is 5,000 square feet or less and the system 
only serves that space;  



ii. Industrial processes; and, 
iii. Lighting associated with surface-level parking lots.  



d. Corrective Actions . For each system included in the tune-
up, the following elements will be examined, if present, and 
undergo corrective actions, if needed: 
i. Sensors: examine for proper operation and 



appropriate location. 
ii. Schedules: examine schedules of all equipment for 



actual daily, weekly, holiday, and seasonal 
schedules; determine optimal schedules to meet 
current building needs. 



iii. Set points: examine set points for all zones and 
equipment. 



iv. Outside air controls: calculate ventilation 
requirements, measure actual ventilation rates, and 
determine optimal ventilation delivery and control. 



v. Equipment controls: determine optimal equipment 
controls for energy efficient operations. 



vi. Maintenance check: check for common 
maintenance items that impact energy usage. 



vii. Design issues: identify design issues leading to a 
high energy use, such as missing insulation, 
missing controls, large leaks, unbalanced systems, 
critical zones. 



viii. Lighting: identify outdated lighting technologies, 
over-lit spaces, and areas needing lighting controls. 



ix. Domestic plumbing system: determine 
maintenance needs. 



x. Other: other systems shall be examined if required 
by the Administrator. 



5. Tune-up Specialists .  
a. Requirement . Building tune-ups under this Subsection 



shall be conducted by a qualified tune-up specialist, or by 
a team that is under the direct supervision and oversight of 
a qualified tune-up specialist, with the tune-up specialist 
finalizing and signing the tune-up report.  
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b. Qualifications . In order to be qualified as a tune-up 
specialist, the person must have, at a minimum, three or 
more years of commissioning, tune-up, energy auditing, or 
building energy system management experience and 
possesses one or more of the following certifications: 
i. A Professional Engineer (PE) in Mechanical or 



Architectural Engineering licensed in the State of 
Wisconsin; 



ii. Building Operator Certification (BOC) Level II; 
iii. Certified Energy Manager (CEM), Certified Building 



Commissioning Professional (CBCP), or Existing 
Building Commissioning Professional (EBCP), 
issued by the Association of Energy Engineers 
(AEE); 



iv. Building Commissioning Professional (BCxP) or 
Building Energy Assessment Professional (BEAP), 
issued by the American Society of Heating, 
Refrigerating, and Air-Conditioning Engineers 
(ASHRAE); 



v. Accredited Commissioning Process Authority 
Professional (ACPAP) approved by the University 
of Wisconsin; 



vi. Certified Commissioning Professional administered 
by the Building Commissioning Certification Board;  



vii. Commissioning Authority (CxA) administered by the 
AABC Commissioning Group (ACG); or, 



viii. Additional qualified certifications as the 
Administrator deems appropriate.  



c. Administration .  
i. Criteria . The Administrator shall develop criteria to 



establish the qualifications for a tune-up specialist 
to ensure that this work is performed consistent 
with the intent of this Section.  



ii. Specialist List . The Administrator may maintain a 
list of qualified tune-up specialists that meet 
standards set forth in this Paragraph.  



iii. Removal . The Administrator is authorized to 
remove qualified tune-up specialists from the list at 
any time based on evidence that they are operating 
in bad faith. Operating in bad faith may be 
determined based on at least three incidences of 
misrepresenting facts, or as determined by the 
Administrator. The Administrator may refuse to 
accept future tune-up reports submitted by tune-up 
specialists that have been removed from the list. 



(c) Inspections; New Tune-Up .  
1. Inspections . The Administrator is authorized to conduct quality 



control and verification inspections related to tune-ups and tune-
up specialists to verify good faith efforts for compliance. Good 
faith efforts for compliance include accurately representing the 
facts and completing the full scope of a tune-up as required under 
this Subsection. An owner shall not unreasonably interfere with or 
impede an inspection of the building under this Paragraph. 
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2. New Tune-Up . Following an inspection, or upon otherwise 
learning of inconsistencies between the tune-up report and the 
quality assurance assessment, the Administrator may require the 
building owner to have a new tune-up completed by a date 
determined by the Administrator. 



(d) Building Tenant Responsibility . Unless otherwise restricted by statute, 
lease or contract, tenants shall allow building owners and tune-up 
specialists reasonable access to tenant spaces, building systems, and 
utility information for the purpose of complying with the terms of this 
Subsection, including tune-up assessment and corrective actions. 



(5) Data Privacy .  
(a) Individual building benchmarking reports and tune-up reports subject to 



this Section shall not be released by the City except when required by 
state or federal statute. 



(b) The City may aggregate data for analysis and public release and will take 
reasonable precautions to ensure that specific building or owner data 
cannot be readily determined. 



(6) Administration . This Administrator shall be responsible for the administration of 
this Section, and in that capacity has the authority to create and implement 
program documents, guidelines, and regulations necessary for the 
implementation of this Section. The Administrator shall coordinate enforcement 
efforts with the Director of the Building Inspection Division. 



(7) Violations and Penalties . It shall be unlawful for any entity or person to fail to 
comply with the requirements of this Section or to misrepresent any material fact 
in a document required to be prepared or disclosed by this Section. The penalties 
for violating this Section are as follows: 
(a) Any person who fails to comply with the energy benchmarking 



requirements of Subsection (3)(b) shall, upon conviction thereof, be 
subject to a forfeiture of $1,000 for each ninety (90) days of non-
compliance.  



(b) Any person who fails to comply with the building tune-ups requirements of 
Subsection (4)(b) shall, upon conviction thereof, be subject to the 
following forfeitures: 
1. For buildings greater than or equal to 100,000 square feet:  



a. One hundred eighty (180) days out of compliance will 
result in a forfeiture of three thousand dollars ($3,000); and 



b. Three hundred sixty-five (365) days out compliance will 
result in a forfeiture of ten thousand dollars ($10,000). 



2. For buildings between 50,000 and 99,999 square feet:  
a. One hundred eighty (180) days out of compliance will 



result in a forfeiture of two thousand dollars ($2,000); and 
b. Three hundred sixty-five (365) days out compliance will 



result in a forfeiture of eight thousand dollars ($8,000). 
(c) Any person who intentionally falsifies data required by Subsections (3) or 



(4) shall, upon conviction thereof, be subject to a forfeiture of three 
thousand dollars ($3,000) for the first violation, and five thousand dollars 
($5,000) for each subsequent violation. 



(d) Any person who otherwise fails to comply with the requirements of this 
Section, other than as provided for under Subdivisions (a) through (c), 
shall, upon conviction thereof, be subject to a forfeiture of not less than 
twenty dollars ($20) nor more than one hundred dollars ($100) for each 
violation thereof. Each day that a violation exists shall constitute a 
separate offense. 
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 2. Subdivision (a) of Subsection (3) entitled “Schedule of Deposits” of Section 1.08 
entitled “Issuance of Citations for Violations of Certain Ordinances and Providing a Schedule of 
Cash Deposits” of the Madison General Ordinances is amended by creating and amending 
therein the following: 
 



“Offense Ord. 
No./Adopted 
Statute No.** 



Deposit* 



Permit for use of tents for merchandising or display 
required. 



29.32(4) $50 



Fail to Comply with Benchmarking Requirements 29.40(3)(b) $1,000/90 days 



Fail to Comply with Building Tune-Up Requirements 
(100,000 Square Feet or More) 



29.40(4)(b) $3,000, 1st 180 days 
$10,000, 365 days 



Fail to Comply with Building Tune-Up Requirements 
(Less than 100,000 Square Feet) 



29.40(4)(b) $2,000, 1st 180 days 
$8,000, 365 days 



Falsify Building Energy Savings Code Data 29.40(7)(c) $3,000, 1st 
$5,000, 2nd+ 



Fail to Comply with Building Energy Savings Code 29.40(7)(d) $20, 1st 
$50, 2nd 
$100, 3rd+ 



HVAC work performed without permit. 30.01(5) $200, 1st 
$500, 2nd w/in 1 yr. 
$1,000, 3rd w/in 1 yr.” 



EDITOR’S NOTE: New bail deposits must be approved by the Municipal Judge prior to 
adoption. This deposit has been so approved. 



 






















In order for the Energy Star reporting tool to work, the building owner must
provide information for the entire building, not just parts of it.  They also need to
provide information such as number of employees working in the building and
number of laptops or other computers being used in the building.  If data for 50% of
the building is missing, the Energy Star reporting tool will not allow the building
owner to complete the report.  


Many commercial tenants will refuse to provide building owners with their energy
bills or number of employees in the building or number of laptops or other
computers or the many other items of information that the Energy Star tool
requires in order to submit a report.  Even if commercial tenants were willing to
report the number of employees working in the building, in many cases, the
number would be different every day, because so many employees continue to
work from home post COVID.


Many stakeholders have raised this issue with the Mayor's office staff repeatedly,
and the response received is that the building owner should just enter estimates if
accurate data is not available from the commercial tenants.  We object to making up
estimated numbers to input into the Energy Star tool to complete a report that is of
no value because the numbers are false, and to be coerced into doing so by the
threat of being fined for failing to report.


When building owners have their HVAC systems checked by outside HVAC
maintenance technicians, they ask for advice on how to make the HVAC system as
efficient as possible.  When boilers or windows or roofs need to be replaced,
building owners invest in more energy efficient systems.  Building owners are
extremely aware of the cost of energy and motivated to reduce energy consumption
and costs.  A mandatory program is not necessary.


It is unlikely that the recommendations of the tune up specialist will produce much
savings because building owners already are motivated to make their buildings as
energy efficient as is reasonable without sacrificing the comfort of their tenants.


The cost of the “tune up” is vague because we do not know precisely what a tune up
requires.  In addition to paying the outside tune up consultant, the building owner
will have to pay for weeks of work by its own staff to gather and provide the data
required by the tune up specialists.  It is unlikely that the tune ups will produce
more savings than the total cost of the tune up.


Thank you for your consideration.







Susan Johnson


Director of Real Estate Management Services | Wisconsin
susan.johnson@colliers.com
Direct: +1 414 982 6579 | Mobile: +1 414 377 6144
833 E. Michigan Street | Milwaukee, Wisconsin 53202 | USA


    colliers.com | View Privacy Policy
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From: EDC
To: Freedman, Andrea
Subject: FW: Legistar 75280
Date: Wednesday, January 18, 2023 2:24:33 PM


 
 


From: Michael Osborne <mikeo@advantageosborne.com> 
Sent: Wednesday, January 18, 2023 1:50 PM
To: EDC <EDC@cityofmadison.com>
Subject: Legistar 75280
 


 


 
Economic Development Committee members:
 
Please change the proposed ordinance mandating building energy benchmarking and tune ups
(Legistar 75280) to a voluntary program.  Even if the new program remains mandatory, please
revise it so that it does not require reporting of proprietary information to the city government.
The ordinance makes the Madison city government the holder of the reported energy data,
which is not appropriate, because once the city government has the data, it can be obtained by
anyone through a public records request.  This data is proprietary data of the building owners
and their commercial tenants and should not be made public record that can be obtained by
anyone.
 
Why must this data be reported to the city government?  What is the city government planning
to do with this data in the future?  We understand the goal of the ordinance was to require the
building owners to look at their data, which can be accomplished without reporting to the city
government.
 
In order for the Energy Star reporting tool to work, the building owner must provide
information for the entire building, not just parts of it.  They also need to provide information
such as number of employees working in the building and number of laptops or other
computers being used in the building.  If data for 50% of the building is missing, the Energy
Star reporting tool will not allow the building owner to complete the report.  
 
Many commercial tenants will refuse to provide building owners with their energy bills or
number of employees in the building or number of laptops or other computers or the many
other items of information that the Energy Star tool requires in order to submit a report.  Even
if commercial tenants were willing to report the number of employees working in the building,
in many cases, the number would be different every day, because so many employees continue
to work from home post COVID.
 
Many stakeholders have raised this issue with the Mayor's office staff repeatedly, and the
response received is that the building owner should just enter estimates if accurate data is not
available from the commercial tenants.  We object to making up estimated numbers to input
into the Energy Star tool to complete a report that is of no value because the numbers are false,
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and to be coerced into doing so by the threat of being fined for failing to report.
 
When building owners have their HVAC systems checked by outside HVAC maintenance
technicians, they ask for advice on how to make the HVAC system as efficient as possible. 
When boilers or windows or roofs need to be replaced, building owners invest in more energy
efficient systems.  Building owners are extremely aware of the cost of energy and motivated to
reduce energy consumption and costs.  A mandatory program is not necessary.
 
It is unlikely that the recommendations of the tune up specialist will produce much savings
because building owners already are motivated to make their buildings as energy efficient as is
reasonable without sacrificing the comfort of their tenants.
 
The cost of the “tune up” is vague because we do not know precisely what a tune up requires. 
In addition to paying the outside tune up consultant, the building owner will have to pay for
weeks of work by its own staff to gather and provide the data required by the tune up
specialists.  It is unlikely that the tune ups will produce more savings than the total cost of the
tune up.
 
Thank you for your consideration.
 
Mike Osborne
 
T. Michael Osborne, CCIM, SIOR 
Advantage Osborne, LLC 
2912 Marketplace Drive, Suite 106 
P.O. Box 8792 
Madison, WI 53708-8792 
Telephone: (608) 270-0446 
Fax: (608) 270-0562 
www.advantageosborne.com


See our listings! http://propertydrive.com/c.asp?e=mikeo@advantageosborne.com
What is a CCIM? http://www.ccim.com/about/ccim.html 
What is a SIOR? http://www.sior.com/index/html
 This e-mail and any and all attachments, is intended only for use by the person or entity to which it is addressed and may contain confidential
material. Any review, transmission, copying or dissemination or taking any action in reliance upon this e-mail or attachments by someone
other than the intended recipient is strictly prohibited. If you have received this e-mail in error, please contact the sender and permanently delete
the original from the computer and destroy any printout. Thank you.
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From: Emily Erickson <emily.erickson@colliers.com> 
Sent: Wednesday, January 18, 2023 2:09 PM
To: EDC <EDC@cityofmadison.com>
Subject: URGENT* please consider
 


 


EDC members,


I urge you to oppose the mandatory benchmarking program and revisit the city’s
own legislative directive to establish a voluntary program. Businesses are already
struggling to recover from a global pandemic and rising interest rates.


Thank you for your consideration,


Emily Erickson
Property Manager | Madison
emily.erickson@colliers.com
Mobile: +1 218 251 6780 | Main & After Hours: +1 414 276 9500
316 W. Washington Ave., Suite 925 | Madison, WI 53703
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From: Mike Testa <miket@ogdenre.com> 
Sent: Wednesday, January 18, 2023 1:10 PM
To: EDC <EDC@cityofmadison.com>
Subject: Legistar 75280
 


 


Economic Development Committee members:


I am writing today to ask for your to reconsider mandating building energy benchmarking


and tune ups (Legistar 75280) and considering it a voluntary program, perhaps with an


incentive to do so.  Even if the new program remains mandatory, please revise it so that it


does not require reporting of proprietary information to the city government. The ordinance


makes the Madison city government the holder of the reported energy data, which is not


appropriate, because once the city government has the data, it can be obtained by anyone


through a public records request.  This data is proprietary data of the building owners and


their commercial tenants and should not be made public record that can be obtained by


anyone.


My questions are below:


Why must this data be reported to the city government?  What is the city government


planning to do with this data in the future?  We understand the goal of the ordinance was to


require the building owners to look at their data, which can be accomplished without


reporting to the city government.


In order for the Energy Star reporting tool to work, the building owner must provide


information for the entire building, not just parts of it.  They also need to provide information


such as number of employees working in the building and number of laptops or other
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computers being used in the building.  If data for 50% of the building is missing, the Energy


Star reporting tool will not allow the building owner to complete the report.  


Many commercial tenants will refuse to provide building owners with their energy bills,


number of employees in the building, number of laptops or other computers, or the many


other items of information that the Energy Star tool requires in order to submit a report. 


Even if commercial tenants were willing to report the number of employees working in the


building, in many cases, the number would be different every day, because so many


employees continue to work from home post COVID.


Many stakeholders have raised this issue with the Mayor's office staff repeatedly, and the


response received is that the building owner should just enter estimates if accurate data is


not available from the commercial tenants.  We object to making up estimated numbers to


input into the Energy Star tool to complete a report that is of no value because the numbers


are false, and to be coerced into doing so by the threat of being fined for failing to report.


When building owners have their HVAC systems checked by outside HVAC maintenance


technicians, they ask for advice on how to make the HVAC system as efficient as possible. 


When boilers or windows or roofs need to be replaced, building owners invest in more


energy efficient systems.  Building owners are extremely aware of the cost of energy and


motivated to reduce energy consumption and costs in order to decrease their operating


costs. Lower operating costs mean two things: 1) A higher Net Operating Income (read:


PROFIT and TAX REVENUE) or; 2) Lower NNN Expenses, which makes it easier to attract


a tenant (read: PROFIT and TAX REVENUE).  A mandatory program is not necessary,


as our industry is absolutely incentivized to undertake these energy-saving projects


ourselves. This is a violation of our rights as building owners, managers, and tenants, and


infringes upon our freedom to operate in a competitive free market. The sharing of our


proprietary information moves us closer to socialism and monopolism.


The cost of the “tune up” is vague because we do not know precisely what a tune up


requires.  In addition to paying the outside tune up consultant, the building owner will have


to pay for weeks of work by its own staff to gather and provide the data required by the tune


up specialists.  It is unlikely that the tune ups will produce more savings than the total cost


of the tune up.







 
 
Michael A. Testa, ARM®
Business Development Manager | Senior Brokerage Associate
Ogden & Company, Inc., AMO®
Main: (414) 276-5285 Cell: 414.270.4169


www.ogdenre.com
1665 N. Water Street, Milwaukee, WI 53202
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From: EDC
To: Freedman, Andrea
Subject: FW: Legistar 75280
Date: Wednesday, January 18, 2023 2:24:20 PM


 
 


From: Brian Flad <bflad@flad-development.com> 
Sent: Wednesday, January 18, 2023 1:54 PM
To: EDC <EDC@cityofmadison.com>
Subject: Legistar 75280
 


 


Greetings, EDC members –
 I urge you to oppose the mandatory benchmarking program and revisit the city’s own legislative
directive to establish a voluntary program. We all agree that something must be done to combat the
effects of climate change but at what cost? Businesses are already struggling to recover from a
global pandemic and, frankly, that data collected will a) not be consistent; and b) not be accurate
(should an owner even be able to collect the right info from commercial tenant(s)).
Plainly, many commercial tenants will refuse to provide building owners with their energy bills or
number of employees in the building or number of laptops or other computers or the many other
items of information that the Energy Star tool requires in order to submit a report.  Even if
commercial tenants were willing to report the number of employees working in the building, in
many cases, the number would be different every day, because so many employees continue to
work from home on some days.
 
This is overly burdensome to our great City’s business community.
 
Thank you for the consideration.
 
Sincerely,
Brian
 
Brian Flad
Leasing and Management
Flad Development & Investment Corp.
 
Direct: 608.443.4365
Cell: 608.577.3620
bflad@flad-development.com
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From: David Keller <david@kellerrealestategroup.com> 
Sent: Wednesday, January 18, 2023 12:21 PM
To: EDC <EDC@cityofmadison.com>
Subject: Mandatory energy benchmarking program
 


 


Economic Development Committee members:
As a life-long resident of the City of Madison and over 40 years of experience in owning commercial
real estate in the city, I urge you to oppose the mandatory benchmarking program and revisit the
city’s own legislative directive to establish a voluntary program. Businesses and owners of
commercial real estate are already struggling to recover from a global pandemic. The cost of this
mandatory program to building owners will be extensive in terms of the number of hours it will take
to fill out the forms and comply. I urge you to modify the proposed ordinance mandating building
energy benchmarking and tune ups (Legistar 75280) to a voluntary program. 
What is the city of Madison government planning to do with this data in the future?  For the Energy
Star reporting tool to work, the building owner must provide information for the entire building, not
just parts of it, and provide information such as number of employees working in the building and
number of laptops or other computers being used in the building.  If data for 50% of the building is
missing, the Energy Star reporting tool will not allow the building owner to complete the report and
the resulting data will be incomplete and of no value to anyone.  
 
Many commercial tenants may refuse or be unable (as we all know remote working is changing the
world we live in) to provide building owners with their direct billed energy costs or number of
employees in the building or number of laptops or other computers or the many other items of
information that the Energy Star tool requires in order to submit a report.  Even if commercial
tenants were willing to report the number of employees working in the building, in many cases, the
number would be different every day.
 
Smart Growth and other stakeholders have raised this issue with the Mayor's office staff repeatedly.
The response we have received is that the building owner should just enter estimates if accurate
data is not available from the commercial tenants.  Building owners will be hesitant to make up
estimated numbers to input into the Energy Star tool. As they should be. To be coerced into doing so
by the threat of being fined for failing to report is not the proper approach.
 
In addition, when building owners have their HVAC systems checked by outside HVAC maintenance
technicians, they ask for advice on how to make the HVAC system as efficient as possible.  When
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boilers or windows or roofs need to be replaced, building owners will logically invest in more energy
efficient systems that can be proven to be cost effective.  Building owners are aware of the cost of all
aspects of operating a building and the cost of energy and are motivated to reduce energy
consumption and costs.  A mandatory program is not necessary as building owners are already
motivated to make their buildings as energy efficient as is reasonable without sacrificing the comfort
of their tenants.
 
Thank you for your consideration.
 
 
David C. Keller
 
Keller Real Estate Group
448 West Washington Avenue
Madison, WI 53703
 
608-227-6543 x 102
608-575-3797 (mobile)
608-255-5005 (fax)
 David@KellerRealEstateGroup.com
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From: EDC
To: Freedman, Andrea
Subject: FW: Proposed ordinance mandating building energy benchmarking and tune ups (Legistar 75280)
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From: Lisa A. Thomaschek <LThomaschek@axley.com> 
Sent: Wednesday, January 18, 2023 12:14 PM
To: EDC <EDC@cityofmadison.com>
Cc: Edward J. Lawton <ELawton@axley.com>
Subject: Proposed ordinance mandating building energy benchmarking and tune ups (Legistar
75280)
 


 


Attached please find a letter sent on behalf of BOMA Wisconsin regarding the above-referenced
matter.  Thank you.  Lisa


Lisa Thomaschek
Legal Assistant


AXLEY ATTORNEYS
2 E. Mifflin St. Ste 200 | Madison, WI 53703
P.O. Box 1767 | Madison, WI 53701-1767
Phone: 608.283.6759 | Fax: 608.257.5444
Email: LThomaschek@axley.com | axley.com


 


Unless otherwise indicated or obvious from the nature of this transmittal, the information in this transmission is confidential and protected
from disclosure by the attorney-client privilege, attorney work-product doctrine, privacy laws, or by its proprietary nature. This
transmission is intended for the exclusive use of the named recipient. If you are not the named recipient or responsible to deliver it to the
named recipient, you are notified that any use, copying, disclosure, dissemination, or other distribution of the information is strictly
prohibited and you may be subject to legal restrictions or sanctions. If you have received this communication in error or are not sure
whether it is confidential, please immediately notify us by return email or telephone at (608) 257-5661 and destroy all copies. To ensure
compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained in this communication
(including any attachments) is not intended to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein.
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January 18, 2023 
 
Sent via email: 



EDC@cityofmadison.com 



 



City of Madison Economic Development Committee 



 



Dear Economic Development Committee members: 



  



I am a member of the Board of Directors of the Building Owners and Managers Association – 



Wisconsin Chapter (“BOMA Wisconsin”).  BOMA Wisconsin was founded in 1937 and represents the 



owners and managers of all commercial property types, including nearly 25 million square feet of 



Wisconsin office space. 



 



BOMA Wisconsin members are building owners, managers, developers, leasing professionals, 



corporate facility managers, asset managers, and the providers of the products and services needed to 



operate commercial properties. BOMA Wisconsin is a chapter of BOMA International, which consists 



of a federation of 93 BOMA U.S. associations, BOMA Canada and its 11 regional associations and 13 



BOMA international affiliates. 



  



On behalf of BOMA Wisconsin I request that the proposed ordinance mandating building energy 



benchmarking and tune ups (Legistar 75280) (“Proposed Ordinance”) be changed to a voluntary 



program.  The Proposed Ordinance will create an enormous burden on commercial property owners 



and managers entirely out of proportion to any benefits that might be achieved from this Proposed 



Ordinance.  We have been in discussions with other local real estate organizations including IREM 



Madison and IREM Milwaukee, they also oppose the Proposed Ordinance.   



 



In addition, the Proposed Ordinance violates Wis. Stat. § 66.0104(2)(d), which expressly prohibits 



municipalities from requiring communication of this type of information.   



 



It is disappointing that this Proposed Ordinance would be drafted and brought forward without 



thorough review and discussions with BOMA Wisconsin first as its members are some of the foremost 



experts as to the practical elements of building operations and efficiency. 



  



The Proposed Ordinance makes the City the holder of the reported energy data.  This means valuable 



proprietary data can be obtained by anyone through an open records request.  This is proprietary data 



of the building owners and their commercial tenants and should not be made a public record that can 



be obtained by anyone.  If this data is publicly available it can easily be used by competitors including 



competitors who are not located within the City and are not subject to this type of ordinance.  The City 
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will be putting those who choose to invest in the City at a competitive disadvantage.  This will not 



promote infill development. 



 



The Proposed Ordinance imposes upfront costs and ongoing fees.  There is a lack of definition of a 



tune up that exposes building owners to unknown annual costs.  There is also an overly 



restrictive definition of tune up specialist.  The Proposed Ordinance creates an adversarial relationship 



rather than a cooperative approach.  We believe a carefully tailored voluntary approach where any data 



disclosed is protected would offer better results.  The common council previously supported and 



directed a cooperative approach. Also the Proposed Ordinance is a heavy handed one size fits all top 



down measure that offers the building owners nothing in return for participating in this expensive and 



time consuming administrative exercise.  It also eats up human and economic capital in a one size fits 



all approach which reduces the space for the organic development of different approaches to these 



issues through the natural process of trial and error and experimentation. 



 



Building owners and tenants already have an incentive to control energy costs and actively work to 



analyze and control these costs.  It is the owners and tenants that are paying these costs so they naturally 



work in an organic natural manner to address them.  Methods to reduce and control energy costs is a 



major topic in the real estate development, ownership, management, and occupancy communities.  It 



is on the agenda at conventions and educational groups.  HVAC and other vendors and service provides 



focus on these issues in selling their products. 



 



It is unclear to us how the proposed ordinance will further advance the goal of energy efficiency in 



light of these incentives.  Rather, it places an administrative burden on owners and managers and 



requires disclosure of competitive information. 



 



In addition there are practical problems with the reporting requirements.  It will be difficult for owners 



to collect the information from tenants so the accuracy of the data may be limited.  Lack of data may 



put owners in a catch-22 where it is impossible to comply with the Proposed Ordinance.  In addition 



there are well known issues with the Energy Star reporting tool’s functionality.  



 



Please change the Proposed Ordinance to a voluntary program.  Please also consider how the City can 



partner with owners and managers in a voluntary program that will actually offer benefits to 



participants. 



  



Thank you for your consideration. 



 
Sincerely, 



 



AXLEY BRYNELSON, LLP 



 



Edward J. Lawton 



EJL/lt 
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From: Van Pelt, Benjamin <Benjamin.Vanpelt@ssmhealth.com> 
Sent: Wednesday, January 18, 2023 1:36 PM
To: Van Pelt, Benjamin <Benjamin.Vanpelt@ssmhealth.com>
Cc: EDC <EDC@cityofmadison.com>
Subject: SSM Health comments on Policy 75280
 


 


Good Afternoon Members of the City of Madison Economic Development Committee (recipients
Bcc’ed),
 
Prior to your meeting later this evening I wanted to share the brief, attached comments with you on
Policy 75280, which is included in your agenda.
 
We want to apologize, but due to previous commitments I will not be able to participate in tonight's
meeting. Please accept these comments in lieu of our attendance.
 
Thank you,
 
Ben Van Pelt | Director of Government Affairs
SSM Health - Wisconsin
1808 W. Beltline Hwy, Madison, WI  53713
Cell: 815-474-3973
Office: 608-260-3527
Benjamin.VanPelt@ssmhealth.com
ssmhealth.com
 


 
 


Confidentiality Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply email and destroy all copies of the original message.
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City of Madison Economic Development Committee 
Policy 75280 



Commercial building energy benchmarking and tune-ups 



January 18, 2023 
 
 
Honorable members of the Economic Development Committee of the City of Madison. On behalf of 
SSM Health we want to thank you for the opportunity to provide written comments regarding Policy 
75280 which relates to commercial building energy use, benchmarking, and tune-ups. Our organization 
appreciates the work done by the City on this issue and the intended potential outcomes of a policy like 
this. While the goals are laudable, we would respectfully request that adequate time for stakeholder 
and business review and engagement – including our own – be taken into consideration when acting on 
this policy. 
 
SSM Health (www.ssmhealth.com/about) is a Catholic, not-for-profit health system serving the 
comprehensive health needs of communities across the Midwest through a robust and fully integrated 
health care delivery system. In Wisconsin alone the organization has approximately 14,500 employees 
and physicians, and these individuals are committed to providing exceptional health care services and 
revealing God’s healing presence to everyone they serve. Our footprint in the state includes seven 
hospitals, including St. Mary’s Hospital in Madison, ten post-acute care facilities, and more than 85 
physician offices and other outpatient care sites. SSM Health also serves nearly 398,000 lives through 
Dean Health Plan, making it one of the largest and most diversified HMOs in the Midwest.  
 
Additionally, our organization takes our energy use and environmental sustainability seriously. Last year 
SSM Health signed onto the Climate Pledge set forth by President Biden’s Administration, which looks 
to decarbonize the health care sector and make health care facilities more resilient to the effects of 
climate change. Our President and CEO Laura S. Kaiser, FACHE, illustrated our commitment by stating, 
“as health care leaders, we know the health of individuals depends on the health of our communities, 
the health of the nation and the health of the planet – so we are pleased to join this important 
initiative.” 
 
In relation to Policy 75280, staff from our organization participated in workshop meetings hosted in the 
summer of 2022. We found those helpful and fairly productive. However, our team did not receive any 
additional communication about the outcomes of those meetings nor the final policy until January 17, 
2023; yesterday. 
 
Given the number of facilities our organization owns and operates in the City of Madison, our team is 
still determining all the potential impacts this policy would have on our organization and would 
respectfully appreciate more time for a thorough review and engagement with the City and staff on this 
important issue. We want to be clear that SSM Health does not currently have a position on Policy 
75280. Our intention with these comments is to convey the fact that our staff, and likely other 
stakeholders, would benefit from additional time to analyze this work. 
 
We apologize that prior commitments kept us from being able to attend this hearing and speak directly 
on this policy, but we thank you again for the opportunity to provide these brief comments and for your 
work for the City and its residents. If you have any questions please feel free to reach out to SSM 
Health’s Director of Government Affairs, Ben Van Pelt, at benjamin.vanpelt@ssmhealth.com. 
 












